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Before FAHY, DANAHER AND BURGER, Circuit Judges. 


FAHY, Circuit Judge: A mid-air collision occurred 
over Maryland between a jet plane owned by the United States, 
and used by the Maryland Air National Guard, and a passenger 
plane of Capital Airlines. The passengers and crew in the 
Capital plane were killed and the plane was destroyed. A 
passenger in the jet plane was also killed. The only other 
occupant of the jet plane was its pilot, Captain McCoy, who 
was ejected and came down safely by parachute. 


The survivors of the pilot and co-pilot of the Capital 
plane sued the United States under the Federal Tort Claims 
Act. Capital also sued the United States under the same Act 
for damages due to loss of its plane. Negligence of the jet 
pilot was found at tial and judgment against the United 
States was entered for all plaintiffs. The United States 
appeals, but confines its contentions to questions involving 
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the availability to plaintiffs of the Federal Tort Claims 
Act and the amount of damages awarded Capital for loss of 
its plane. Neither negligence on the part of Captain McCoy 
nor the amount of damages awarded to the individual plain- 
tiffs is now contested. 


Ce 


There remains the contention of the United States that 
the judgment of $1,210,000 awarded to Capital Airlines, Inc., 
due to complete demolishment of its airplane, was excessive. 
The court arrived at this amount because of its view that 
the evidence showed Capital could make itself whole only by 
purchasing a new airplane of the same type, no used airplanes 
of the type being available, and the evidence showed that a 
new plane would cost $1,210,000. _7/ 


The original cost of the plane was $1,074,020 in 
January.1956. It had been in service for over two years when 
4t was destroyed and was then about ready for overhaul. The 
evidence shows that some other airplanes, of a different 
version of the Viscount, had been sold when about two years 
old by Capital for several hundred thousand dollars less, per 
plane, than their original cost when new, And the record 
also shows that the destroyed airplane was carried on Capital's 
books at a depreciated value of some three hundred thousand 
dollars less than original cost. The trial court, as we have 
indicated, was more impressed by the fact that a replacement 
aircraft for the one lost could only be had from the makers, 
so that "new" price would have to be paid if an identical 
substitute were to be obtained. It is clear then, that what 
was awarded was replacement value and not fair market value. 


In the usual case--and we think Maryland is in accord-- 
courts seek to compensate an injured party for its loss caused 
by the fault of another; and the loss in personalty is in 
terms of value at the time of the loss. An objective measure 
of value is usually meant, in other words. what a willing 
buyer would have paid a willing seller in an arm's length 


7/ The judgment Tor $1,210,050, the difference of 
7050 being expense incurred by Capital, as to which item 
separately considered no objection is made. 


e judgment was ror 
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transaction for the article in question just before it was 
lost, or, in other words, market value. United States v. 
Toronto Nav. Co., 338 U.S. 396 (1949); Boston Iron & Metal 
Si Ve 5.5. Windir Ly Se = Supp. : - .: 3 

dley v. Ford Ef Md. » 135 Atl. 835 (19 3 McCormick 
on Damages 1 (1935); 73 A.L.R. 2d 722 (1960) 

Sometimes fair market value cannot be determined, or 
woulg be inadequate, as when, for example, the article 
destroyed was unique or possessed qualities ~ 
the special nature of which could only be appreciated by 
the owner. In such a case additional principles are helpful 
in determining proper compensation to the injured party. See 
McCormick, supra, § 45. In the case before us, however, both 
parties agree that the proper measure to be applied is fair 
market value. And replacement value--however probative it 
may or may not be in establishing market value--is not the 
equivalent of market value. Cf. Bailey v. Ford, supra; 


C. & P. Pelephone Co. v Public Service Comm'n, 20 ~ 170, 
93 A.od 249 tiossy- 


There was evidence from which the trial court couid have 
found the fair market value of the airplane at the time of 
4ts destruction. Accordingly, the conclusion that Capital 
was entitled to replacement value was erroneous and must be 
reversed. On remand new findings on this aspect of the case 
may be made consistent with this opinion, with privilege to 
the parties of adducing additional evidence if the court in 
its discretion permits. 


Judge Danaher is of the opinion, however, that the 
evidence sustains the trial court's conclusion as to damages 
to Capital, deeming the situation here presented to be unique, 
and that we should not hold that the trial court should not 
have found as it did as to Capital's damages. 


Nos. 16953 and 16954 affirmed; 
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These cases came on to be heard on the record on 
appeals from the United States District Court for the 
District of Columbia, and were argued by counsel. 


aye 


ON CONSIDERATION WHEREOF, it is ordered and adjudged 
by this court that: 


(1) The portion of the nt of the District Court 


ir 
on appeal in Nos. 16953 and ites is affirmed; and 


(2) fhe portion of the judgment of the District Court 
on appeal in No. 16955 is reversed, and this case is hereby 
remanded to the District Court for further proceedings 
consistent with the opinion of this court. 


av} 
Per Circuit Judge FAHY. 


Dated: June 13, 1963. 


Circuit Judge Danaher would affirm No, 16955 and 
accordingly dissents from the court's reversal and remand 
of that case. 


2. Transcript of Proceedings, October 8, 1963. 


THE DEPUTY CLERK: Case of Capital Airlines vs. 
United States, Civil Action 1238-59. 


THE COURT::' As I understand it, the issue that is 
left here, gentlemen , is the question of assessing damages 
for the destruction of the plaintiff's plane. The question 
of liability has been adjudicated. The Court of Appeals 
affirmed the adjudication of liability. They also affirmed 
the assessment of damages for the individual plaintiffs 
in the companion cases. 


The Court of Appeals held that the fair market value 
of the airplane that was destroyed was the proper measure 
of damages. I had held that since there weren't any 
similar second-hand airplanes on the market the plaintiff 
could not make its damages good by being paid just the 
fair market value of the destroyed airplane. On the other 
hand, the Court of Appeals, by a vote of two to one, held 
that plaintiff should be limited to the fair market value 
of what you might call the second-hand airplane. 


Do all of you concede that that is the issue? 


MR. LAUGHLIN: I think that is a very fair statement, 
Your Honor. 


MR. GALIHER: Yes, Your Honor. 


THE COURT: Very well, the only thing that is left 
is for me to determine the fair market value of the second- 
hand airplane as of the date of its destruction. 


I will be glad to hear counsel. 

MR. GALIHER: May it please Your Honor, I think the 
opinion which Your Honor previously rendered in this case 
would be one that Your Honor could use here without question 
today, simply substituting fair market value for replace- 
ment value. 

THE COURT: I haven't got a copy of my opinion. 


MR. GALIHER: I have it here, if I may hand it up 
to Your Honor (handing). 


THE COURT: Yes. 


MR. GALIHER; Your Honor will find it on page 789 
there. 


THE COURT: I presume I have it in my file somewhere. 
atc 


MR. GALIHER: Yes, sir. 
(Pause. ) 
THE COURT: Very well, you may proceed. 


MR. GALIHER: Now, if Your Honor please, as I said, it 
seems to me that all Your Honor would have to do would be to 
change the language slightly and hold that the amount you 
previously awarded was the fair market value. 


I would like to call Your Honor's attention to certain 
facts, if I may, to refresh Your Honor's recollection. 


First of all -- and this is in the volume before you, 
4f Your Honor wishes to double-check what I am about to 
say -- as we started the testimony as to the value of the 
plane after Your Honor had found liability here, Mrs. Helm, 
counsel for the Government seated at the counsel table, at 
R860 738 indicated that the plane involved had a value of 

c) ° } 


THE COURT: Yes. 


MR. GALIHER: At page 741 of the same testimony before 
Your Honor, Mr. Enoch Ellison, who at that time was counsel 
appearing for the Government, indicated that he was some- 
what puzzled at what his associate had said and that the 
plane had a value of $800,000 or somewhat in that vicinity, 
I think the language will show. ; 


Now, then, Your Honor, we proceeded to show through 
the testimony of a used airplane expert, Mr. Frederick Ayre, 
of the manufacturer's representative who had come here from 
London -- Your Honoz may recall Mr. Frank King from Vickers 
Viscount, who came here and testified -- and Mr. Estes, the 
Assistant Treasurercof Capital Airlines, who testified fully 
and who is at the counsel table with us. 


Your Honor I am sure will also remember meeting Mr. 
Ree McBreen from Chicago, who was counsel with me at the 
rial. 


Now, at the conclusion of that testimony, which I will 
allude to in a minute, Mr. Ellison stood up and indicated 
that all of the testimony on the subject had been fairly 
presented and properly presented and that the Government had 
no additional testimony to offer. Again that is in the 
record, Your Honor. 
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Now, the Government's position was, and is, as I under- 
stand it, that because from the standpoint of book value 
this plane, by license with the Federal Government on a 
certificate of necessity for defense reasons, had been per- 
mitted to depreciate its value over the period of time it had 
been in existence, since 1956 up to the time it was demolished, 
at the rate of $20,000 a year -- pardon me, 20 per cent per 
year, therefore the Government argued to you, Your Honor 
that the depreciated value of this plane was only $727 ,268 -- 


THE COURT: I don't know what position the Government 
is going to take this afternoon, of course. 


MR. GALIHER: Yes, Sir 
THE COURT: My understanding of the opinion of the 


Court of Appeals is that what is to be determined is fair 
value, 


MR. GALIHER: Yes, sir. 


THE COURT: .'Fair market value of a second-hand airplane 
of the same vintage and model. 


Now that would mean what would a willing buyer have 
paid to a willing seller. 


MR. GALIHER: Yes, sir. 


THE COURT: And depreciation is not necessarily a 
measure of that fair market value. 


MR, GALIHER: Yes, sir. And Mr. Frederick Ayee and 
anyone else who testified on the subject, Nr. Estes as I 
recall being the only other person -- Mr. King also alluded 
to it -- said that there was no second-hand airplane of this 
Capital configuration, the 745 series, on the market. Your 
Honor will recall -- 


THE COURT: That is the reason I allowed the value of 
a@ new plane, the cost of a new plane. 


MR. GALIHER: Exactly. And therefore the defendant in 
this record, I respectfully submit, indicates that what a 
willing seller here, Vickers being the willing seller and the 
only willing seller available, would have sold this plane to 
a willing buyer, the buyer being Capital Airlines, would have 
been a new plane, yes, but the only plane available and the 
plane which was used in the Capital configuration, the 745 
series. And that price, as the testimony in the record shows, 
was $1,256,000. But when you took off the several things 
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that it had that the plane involved here did not have, that 
was where Your Honor got the price of $1,210,000. You recall 
the plane had Rolls Royce engines. Your Honor will recall 
that there were excise taxes and costs of delivery which were 
also added onto the cost of this plane. 


Your Honor may also recall that within approximately 
a month after the accident Capital actually did buy another 
plane to replace one lost in an April 19-- 


THE COURT: It was a new plane. 


MR, GALIHER: A new plane, yes sir, for the Saginaw, 
Michigan, accident. 


Now, what I have to offer here today, Your Honor, is 
very brief, but it seems to me that the proper approach would 
be to take the value of this plane as I think the record has 
established it, at $1,210,000, even though it only cost 
$1,074,000, because we have shown Your Honor, I submit, that 
there was no obsolescence, we have shown that there was no 
depreciation, and we have shown that this plane, because of 
regular block overhauls and routine inspection and repairs, 
was kept in new plane condition. 


Now, Mr. Estes is here and my suggestion as to what 


would be fair in this case, Your Honor, this plane had had 
1800 hours since its last block overhaul; he is prepared to 
give you facts and figures as to what that would represent in 
dollars and cents. Aniso Your Honor would be justified, his 
figures will show you, in taking off approximately between 
50 and 60 thousand dollars from $1,210,000, I respectfully 
ask an opportunity to have him present those figures to you. 


THE COURT: Well, I said this, and I think that is 
what the Court of Appeals contemplated, that it 1s open to 
either side to introduce new evidence on this narrow issue; 
no other evidence. 


In other words, what do you contend was the fair market 
value? 


MR. GALIHER: $1,150,000, in round figures. That would 
represent the $1,210,000 less the -- well, I took an outside 
figure of $60,000, which he will give you the figures on. 


THE COURT: Now let me ask you a question, Mr. Galiher. 
The way I construe the opinion of the Court of Appeals I 
have to assume an imaginary fact, namely, that there was a 
second-hand airplane on the market. What would it have 
sold for on the market as of that date? 
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MR. GALIHER: Yes, and in doing that may I suggest 
this formula, that if it were a 745 series plane manufactured 
by Vickers, if it were in the condition we have shown this 
plane to be, what Capital Airlines or anyone else using this 
configuration would have had to pay for it at that time, May 
20, 1958; in other words, in and around that time, which was 
the time of the accident. 


THE COURT: Not only what they would have had to pay 
for it; what the seller would have been able to get for it. 
There are two sides. 


Your know there was one feature of this case of which 
I wasn't convinced. It is inconceivable to me that any 
article would never be depreciated or never suffer obso- 
lescence. For example, when jets came along a lot of 
propeller planes that were perfectly new became semi-obso- 
lescent overnight. 


MR. GALIHER: Indeed they did. 


THE COURT: There is a termination to the life of any 
airplane or any other article, no matter how zealous you are 
in replacing parts. You might prolong the life of the air- 
plane by replacing parts, but it won't last forever. 


MR. GALIHER: Well, there are planes presently in the 
air, Your Honor, the DC-33, the single engines, manufactured 
way back in 1932, and I can give you the names of several 
airlines, and I have ridden on them in the past year. It's 
just amazing how long the life is. 


THE COURT: Just the same, they get depreciated and 
probably are obsolescent. 


MR. GALIHER: Well, it's amazing, Your Honor, but these 
planes, this series is still being used every day. I have 
ridden -- 


THE COURT: I was on a ship that was built in the 
130s, I think, and it is just as good as it ever was, but 
4ts owners are beginning to talk about scrapping it three or 
four years from now. 


MR. GALEHER: Yes, but I respectfully submit that we 
are talking about 1958, as of that time. 


And may I say Just one thing else about that. There is 
testimony in the record, which again is uncontradicted, that 
a plane can bring, a used plane, X dollars today on the open 
market and yet next year, because the demand may suddenly 
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be increased again, it will bring more next year than it 
prings this year. 


THE COURT: Therefore, would it not be relevant to have 
sone testimony as to the state of the airplane market in 
53? : 


MR. GALIHER: I have that, yes, sir. 

THE COURT: Very well. 

MR. GALIHER: May I call Mr. Estes? 

THE COURT: I think I will hear the other side first. 

MR. LAUGHLIN: Very briefly, Your Honor, I am in full 
agreement with you that the decision of the Court of Appeals 
puts you in a difficult position of assuming a hypothetical 
situation and your task is to determine what a willing 
buyer will pay to a willing seller for an airplane of this 
vintage and type. I do not think, as Mr. Galiher -- 

THE COURT: Will you suspend just a moment. 

(Pause. ) | 

MR. LAUGHLIN: As I understand Mr. Galiher, what he 

would suggest Your Honor do is not determine what a willing 


buyer would pay to a willing seller, but what a willing 
seller would demand. | 


THE COURT: Well, it works both ways. I think that is 
just a question of semantics really. 


MR. LAUGHLIN: Under his formula -- 


THE COURT: Let's put it this way: what a willing 
buyer and a willing seller would agree upon. 


MR. LAUGHLIN: That's right, not what one would demand 
and one would be unwilling to pay. This would be the basis 
for our disagreement with Mr. Galiher today. — 

THE COURT: What is your view? 

MR. LAUGHLIN: That his demand would not be paid by a 
willing seller in view of the state of the aircraft industry 
and the art at the time of this accident -- 

THE COURT: What value do you contend for? 
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MR, LAUGHLIN: We think that the fair market value as 
4t existed in 1958 would be a f e somewhere between the 
depreciated value, tax value of 727,000 -- 

THE COURT: How do your arrive at that figure? 


MR. LAUGHLIN: That is in the record as it has presently 
been developed in this Court. 


THE COURT: How do you arrive at that figure, Mr. 
Laughlin? 


MR. LAUGHLIN: That is the taxpayer's figure, Your 
Honor, and it's in the record. 


THE COURT: How do you arrive at that figure, please? 

MR. LAUGHLIN: Based upon a 20 per cent depreciation 
under a five year period, as authorized under a certificate 
of necessity by the Department of Defense. 

THE COURT: Depreciation from what? 

MR. LAUGHLIN: Tax purposes. 


THE COURT: Depreciation from what? 


MR. LAUGHLIN: The purchase price, acquisition price. 


THE COURT: Well, I don't think that is a measure of 
fair value. It's like taking a Blue Book value of a used 
car and saying that is the fair value. It isn't. 


MR. LAUGHLIN: Well, it is some indication of its value, 
if you please. 


THE COURT: Yes, it is admissible. 


MR. LAUGHLIN: And that is all that I suggest at this 
time. 


THE COURT: It is admissible in evidence, put it is 
far from conclusive. 


MR. LAUGHLIN: We think that a fair market value 


must be determined by sales, reasonably contemporaneous with 
this accident. 
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THE COURT: Now you have got something, but not what 
the Internal Revenue Service allows for depreciation. Now 
you have changed your position. = 


MR, LAUGHLIN: No, not exactly, because we think that 
the record as it exists at this time, and as it will proba- 
bly develop here today, will disclose that there is some 
reasonable correlation between the tax depreciated value of 
this aircraft and the price for which aircraft of similar 
type were sold during a -- 


THE COURT: I think you can forget the tax deprecia- 
tion if you can prove what the market was. 


MR, LAUGHLIN: I think we have some evidence in the 
record at this time of what the selling price of similar -- 


THE COURT: Is there evidence in the record now? 

MR. LAUGHLIN: In our judgment there is, yes, sir. 

THE COURT: Call my attention to it now. 

MR, LAUGHLIN: Page 744 of the appendix. 

THE COURT: So far as the depreciation for tax pur- 
poses is concerned, you need not offer any evidence on 
that because it is already in the record. I am going to 
ask both of you gentlemen not to repeat any evidence. 

MR, LAUGHLIN: What I am referring to, Your Honor, is 
the sale by Capital to Vickers in 1958 of two Viscount air- 
eraft for $725,000. 

THE COURT: Where do you find that? 

MR, LAUGHLIN: I am reading on page 760 of the joint 


appendix in the Court of Appeals, next to the last full 
paragraph. Mr. Estes, who is here today, testified -- 


THE COURT: Just a moment. Don't go so fast. I have 
page 760. Now what part? 


MR. LAUGHLIN: The next to the last full paragraph, 
referring to two Viscount 744s acquired by Capital from 
Vickers were resold to Vickers in 1958 for $725,000. 


THE COURT: Will you read me the passage that you are 
referring to? 
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MR, LAUGHLIN: "Question: What was done with the 
earlier two planes? 


“answer: After thoroughly exploring the various ... 
avenues of having these two planes modified and the prob- 
lems that would have still been inherent with those air- 
planes and what was available to replace them, the type of 
equipment that was available to replace them, the management 
decided that it was in its best interests to return those 
two airplanes to Vickers at a selling price of $725,000 and 
to aera two new 745 aircraft as replacement for those two 
aircraft. 


THE COURT: ‘They refer to those two airplanes. Are 
they the same type and the same vintage as those involved 
in this case? 


MR. LAUGHLIN: The two that were resold to Vickers were 
approximately two and a half years old at the time. 


THE COURT: And what about the one involved in this 
case? 


MR. LAUGHLIN: It was roughly, at the time of its 
destruction, the same age. 


THE COURT: Then the answer to my question is yes. 
MR. LAUGHLIN: I think it is, yes. 
THE COURT: Then why don't you say so. 


MR. LAUGHLIN: They asked me how old the two aircraft 
were -- : 


THE COURT: Just a moment. It isn't necessary to 
interrupt the Court when the Court is speaking. 


MR, LAUGHLIN: I beg your pardon, Your Honor. 

THE COURT: I asked you the question whether the two 
airplanes referred to in this answer are the same model, 
make and vintage as the airplane involved in the case at 
bar. 


MR. LAUGHLIN: The answer to that is no. 


ye 


THE COURT: No? 


MR. LAUGHLIN: They are not the same, put they are 
similar. 


COURT: In what respect are they similar? 
LAUGHLIN: Well, they were both Viscounts, they 
the same type Rolls Royce engine, they had roughly 
seating capacity, the same range. 

COURT: And what are the differences? 


MR, LAUGHLIN: The differences I am not prepared to 
elaborate on at this time. 


THE COURT: Are they the same vintage? 


MR. LAUGHLIN: As I say, at the time of the sale of 
the two -- 


THE COURT: Are they the same vintage? 


MR. LAUGHLIN: Yes, within a matter of months, Your 
Honor, 


THE COURT: Is there any other evidence according to 
your theory of fair market value in the present record? 


MR, LAUGHLIN: I think not, Your Honor. 


THE COURT: I see. Well, does the plaintiff wish to 
offer any evidence? 


MR. GALIHER: Yes, sir. . 
THE COURT: Very well, you may proceed, 


MR. GALIHER: Mr. Estes,. will you take the stand, please, 
sir. 


O'FERRELL ESTES 


called as a witness by the Plaintiff, having been duly sworn, 
was examined and testified as follows: 
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MR. GALIHER: May it please the Court, Mr. Estes' 

testimony is fully in the volume before you. His name is 

Mr. O'Ferrell Estes. At the time of the trial he was the 
Assistant -- at the time of the accident he was the Assistant 
Treasurer of Capital Airlines and testified fully and com- 
pletely in this case about the difference in the configu- 
ration between the types of plane that Mr. Laughlin has just 
referred to -- 


THE COURT: What page? 


MR. GALIHER: On page 760 and 761, Your Honor, you 
will see a reference to the requirements that would have.been 
necessary to make this plane like the planes which Mr. 
Laughlin has pointed out to you were sold back to Vickers 
for $727,000. Your Honor will see that the configuration, 
as they call it, was completely different, the wing spars 
were completely different. He has testified fully and com- 
pletely that it would just have been impractical and well 
nigh impossible to try to send back to London this 745 series, 
the plane involved in this accident -- pardon me, the T44, 
and bring them up to the configuration of the 745s. 


THE COURT: ‘The 745 is the plane destroyed in the 
accident, is that right? 


MR, GALIHER: Yes, sir. 
THE COURT: And the others were 744, is that correct? 


MR. GALIHER: That is right. And why couldn't they use 
the same. The whole operation of Capital -- again the record 
shows this -- was geared to the 745 operation, Your Honor, 
from a mechanical standpoint, from a service standpoint. 

This was the Capital series. They had 50-some planes, a8 I 
recall the testimony, and the testimony shows that they took 
these planes only because they were the first ones of these 
series that came on the market, the jet-prop plane, and to 
deal competitively with the other airplane market they took 
them. But they were not satisfactory and just as soon as the 
planes came on the market that they wanted for their oper-'— 
ation, for their fleet operation, they got rid of these as 
soon as they could. 


So there is absolutely no comparison between the two, 
Your Honor. That was pointed out fully to you when we tried 
this case in November of 1961. 

THE COURT: Proceed with your testimony, Mr. Galiher. 
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DIRECT EXAMINATION 
BY MR. GALIHER: 
Q Your name is Mr. O'Ferrell Estes? 
A That is right. 
Q Mr. Estes, I will not go over, as far as is possible, 
any of the testimony you have previously given, but would 
you answer, please, for me this question: what airplane was . 
the first airplane available for jet powered aircraft in U.S. 
operation, United States operation? 
THE COURT: Available for what? 


MR. GALIHER: First jet powered aircraft available in 
United States operation. 


THE COURT: Are we dealing -- you see, it is almost two 
years since I have had this case. Was this a jet plane? 
This wasn't a jet plane, was it? It was a propeller plane. 


MR. GALIHER: It was the forerunner. It was what was 


called the jet-prop plane. 

THE COURT: The Government plane was @ jet plane. 

MR. GALIHER: Yes, sir. And it beat the jet-prop 
Electra, which became popular afterwards, on the market by 
some months. That was its value to airlines. 

BY MR. GALIHER: : 

Would you answer that question now, please? 

You asked -- 

THE COURT: You will have to speak louder, Mr. Estes. 

What was the first jet powered aircraft on the market? 

By jet powered I would like to know -- 


THE COURT: What is your answer? 
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THE WITNESS: I haven't answered him yet. I was trying 
to clarify the question as to whether by jet powered we are 
talking about turbo-prop or -- 


BY MR, GALIHER: 
Q Turbo-prop. 


A The first one that was available was the Viscount, and 
the model was the 744, of which Capital Airlines purchased 
three. 


Q Now, what do you mean by turbo-prop? 


A By turbo-prop means that the engines are turbine engines, 
the airplanes are powered by turbine engine equipment, but 
they have the added feature of having a propeller; and they 
tell me in technical terms that this type of engine operates 
80 per cent thrust and 20 per cent propeller, as compared 
to a pure jet 100 per cent thrust. 


Q Now, was the Viscount on the market before the Lockheed 
jet-prop Electra? 


A It was, yes. 
Q . By how long a period of time? 


A Well, about three years in this country, but it had been 
on the market longer in foreign countries. 


Q Now, you have previously testified concerning the con- 
figuration, concerning the number of planes, concerning the 
availability of the planes. 


_ Now let me ask you, before I go into the value of the 
plane, were there any used Viscount 745 configuration on the 
market in and around May 20th of 1958, used airplane market? 


THE COURT: I think we had the last time. The answer . 
was no. 


MR. GALIHER: Yes, the answer was no. 
THE COURT: That was what I predicated my ruling on. 
MR, GALIHER: Yes, sir. 
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BY MR. GALIHER: 

Q Now, then, would you please tell us, Mr. Estes, what 
4n your opinion would be the fair market value of the air- 
plane involved as of May 20th, 1958, and your reasons for 
your opinion? 

A We were badly in need of -- 

THE COURT: No; first tell us the value. 
First give us the value. 
The value that I testified to at the time -- 


THE COURT: No. Will you read the question, Mr. 
Reporter? 


MR. GALIHER: Your value as of now. 

(The Reporter read the question as follows: 

"Now, then, would you please tell us, Mr. Estes, what 
in your opinion would be the fair market value of the air- 
plane involved as of May 20, 1958, and your reasons for your 
opinion?") 

MR, LAUGHLIN: May I note an objection to that, Your 
Honor? I do not think the witness has been qualified as an 
expert. 

THE COURT: Come over here; don't talk across the well. 


MR. LAUGHLIN: I want to note an objection to this 
question. The witness has not beenqalified as an expert. 


THE COURT: I hold he is qualified. Objection over- 
ruled. I think his past record shows that he is qualified. 


You may answer. 


THE WITNESS: Thank you. 


The price, the fair market value of this airplene in 
May. 1958, we calculate to be $1,138,580. I will go over 
that again, if you like, $1,158,580. 
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BY MR. GALIHER: 


Q Would you give us your reasons for your opinion, and 
please refer to any notes that you have there, if you wish? 


A Well, we have gone somewhat further into this problem 
of market value and did evaluate the time that the engines 
and the air frame had on them since the last overhaul. iIn 
other words, these airplanes are scheduled for block over- 
hauls and the engines are scheduled for overhauls at certain 
periods or certain numbers of hours in which they have been 
flown, and in this case we have determined that the four 
engines on the airplane had used up 54.9 per cent of the %' 
total cost -- of the total time available between overhauls, 
and relating that figure to our cost records we have calcu- 
lated that the cost for the time used on the four engines 
was $12,957. There were also four propellers involved, which 
are overhauled on a time schedule basis in the same manner, 
and the record showed that these propellers had equal time 
of 67.8 per cent used up of the total time available between 
overhauls, and relating that to our cost for material and 
labor gave us a consumed or expenditure or expense for the 
time these propellers had run of $3,618. 


The air frame was on a block overhaul system. It had 
a total time used of 20,224 hours 24 minutes from the various 
blocks, out of a possible 46,080, or in other words we had 
used up 43.8 per cent of the available time between over- 
hauls, and relating that to a cost for the major overhaul of 
$79,556 we had used up, so to speak, $34,845. 


The total of these three items amount to $51,420. 


Using the base for the airplane, the 745 airplane, of 
$1,210,000 and subtracting: -- 


Q How do you arrive at that base? 


A This is arrived at by the fact that a replacement air- 

Jane that we bought to replace the Saginaw accident cost us 
$1,256,000, which was reduced by $46,000 to compensate for 
weather radar, airstair doors and some other more minor 
modifications that were not incorporated in this airplane. 


That brought the price of that airplane to $1,210,000, 
and subtracting the $51,420 for the three maintenance items 
I have just enunciated on -- 
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THE COURT: By what process do you get it down to | 
$1,158,000? 


: THE WITNESS: There werethree items, Your Honor. On 
the engines we calculated an expenditure or the cost equiva- 
lent of $12,957 to return those engines to no time or to a 
brand new engine condition. 


THE COURT: You mean it would have cost you that much 
to have repaired the engines? 


THE WITNESS: Repaired the engines to a completely new 
or to no-time-since-overhaul engine. 


MR. GALIHER: Might I suggest, Your Honor, that instead 
of the word repair -- 


THE COURT: The word repair wasn't very felicitous. 


MR. GALIHER: What the witness has testified to was 
when the engines came to 2500 hours they would come back for block 
overhaul. So he is charging over the accumulated hours 
on the basis of what it would cost to overhaul the engines. 


THE COURT: Yes, I understand that. Repair is not a 
very felicitous choice of words. 


THE WITNESS: ‘The propellers accounted for $3,618, the 
air frame itself accounted for $34,854. 


The total of those three items are $51,420, and that 
taken away from the $1,210,000 is how I arrived at the 
$1,158,580. 

MR. GALIHER: Your witness. 

THE COURT: Any cross-examination? 

MR. LAUGHLIN: Yes, Your Honor. 

CROSS EXAMINATION 

BY MR. LAUGHLIN: 

Q Mr. Estes, in your prior testimony you indicated that 
you had been employed by Capital -- 
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THE COURT: Speak up, Mr. Laughlin. You are in a big 
courtroom, you are not having an office conference. 


MR, LAUGHLIN: I beg your pardon, Your Honor. 

Q Mr. Estes, in your prior testimony in 1961 you testi- 
fied that you were then employed or were on May 20 of 1958 
employed as an Assistant Treasurer for Capital? 

A. Yes, sir. 


Q And you had been employed in the Finance Department 
of Capital for 17 years, is that correct? 


A. That is correct, yes, sir. 

Q In the course of your experience and employment with 
Capital did you ever have occasion to participate in the 
purchase or sale of any aircraft? 

A TI did, yes. 


Would you tell us what aircraft you were concerned with? 


Q 
First identify the time, if you will, Mr. Estes. 


THE COURT: Well, ask one question at a time. I suggest 
you reframe your question. 


BY MR, LAUGHLIN: 


Q Mr. Estes, when did you participate in the negotiation 
or the sale of aircraft? 


A TI participated actually in the purchase of many of the 
Viscount aircraft, or of the Viscount aircraft. I parti- 
cipated in the sale of the two 744s to which you have referred. 
I participated in the sale of a number of Constellation air- 
craft, DC-3 aircraft and DC-4 aircraft. 


And the times, I couldn't tell you the times except 
that it varied from 1954 on up to 1961. 


Will you tell me whether the age of an aircraft has any 
effect upon its market value? 


A The age of an aircraft would only have, in my opinion, 
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any bearing on the market value if there were tech- 
nological developments in other aircraft against which this 
particular piece of equipment had to compete. 


In other words, if you built a Viscount 745 airplane 
and no one ever built one any better, I wouldn't know what 
the life of the airplane would be. 


Q@ I am not sure that I understood your answer to Mr. 
Galiher's question with respect to the Lockheed Electra. 
Did you testify when it came into use in the United States? 


A I don't recall that I did two years ago. I could, if 
you would like me to. 


Q I would like to know if you know the date the Lockheed 
Electra was placed in service, in the domestic air traffic 
service. 


THE COURT: Can't we stipulate on those dates, gentlemen? 
Is there any dispute over that? 


MR. LAUGHLIN: I have no knowledge. 


THE COURT: Very well. I thought maybe both of you 
knew and could stipulate. 


THE WITNESS: I will have to answer you somewhat gener- 
ally. But the Electra was certified or what we call cer- 
tificated by the Federal Aviation Agency on August 22nd, 
1958. That is one step prior to delivery of any new type of 
equipment. Once the FAA certifies a piece of equipment, as 
they did the Electra, in August 1958, then deliveries begin 
some time following that, and they always begin in small 
numbers and they build up as they can come off the assembly 
line and begin to make their impact with the various oper- 
ators who have them on order. 


I could only say this, that I think the Electra went 
in in limited numbers some time late in 1958 and more 
heavily in numbers in the latter part of 1959. 


BY MR. LAUGHLIN: 
Q Are you familiar with the technical aspects of the 
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Electra to the point that you could compare it with the Vis- 
count 745? 


A I am generally familiar, if that is good enough. 
Q Let me ask you this, if you can answer it: Would you 
say that it represented a technological improvement either 


a performance, distance or convenience over the Viscount 
T5452 


A It was a newer turbo-prop -- 
THE COURT: Just answer yes or no. 
Read the question. 


(The last question was read by the Reporter. ) 


THE WITNESS: I would say yes, and then I would like 
to explain it, Your Honor. 


MR. LAUGHLIN: I believe Mr. Galiher will let you 
explain it. 


MR, GALIHER: I submit the Court indicated that he 
could explain his answer. 


THE COURT: The witness may explain his answer. That 
is every witness' privilege. 


THE WITNESS: The Electra was a later airplane, @ later 
turbo-prop airplane than the Viscount and therefore it had a 
number of technological improvements. It was a larger air- 
plane, it had a greater seating capacity, it was a faster 
airplane. 


The only problem with the Electra was that it ran into 
some difficulties, as sometimes that happens, and I hope I 
don't have to go into that any further here, and that 
problem was not corrected for some time. So that it didn't 
have the full competitive advantage that it would have other- 
wise had for about two years. 


BY MR. LAUGHLIN: 
Q I don't want to press you on the difficulties, but let 
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= ask you this: Were these difficulties apparent on August 


THE COURT: I am not going to go into that, 


Q@ wWeli, you have indicated, Mr. Hstes, that this was 
technically a superior plane -- 


THE COURT: He has answered your question. Please 
don't repeat. 


Q -- over the Viscount. 

THE COURT: I am going to strike that out. 
Let's not have any repetition, gentlemen. 
BY MR. LAUGHLIN: 

Q The fact that the Electra was to be certificated on 
August 22 of 1958, does that at all influence your opinion 
as the fair market value of a Viscount 745 on May 20, 

1 2 


A It does not influence my judgment with respect to the 
date of May 20th, 1958. 


Q Then it is your opinion that with the Electra coming 
on the market, an airplane company who was interested in 
acquiring a turbo-prop plane would pay within 50 or 60 
thousand dollars of the new price of a Viscount, a Viscount 
that was two years old, if you please, when he knew that he 
could buy an Electra for roughly or approximately the same 
price within a few months? 


A Well, first -- 

THE COURT: Just a moment. Were the Electras on the 
market at the time of this accident? They came~on the 
market later. 

MR. LAUGHLIN: Late in 1958, Your Honor. 

THE COURT: Yes, but this accident was in May 1958, 
wasn't it? 
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MR. LAUGHLIN: That is right. 


THE COURT: I have to take conditions as they were in 
May 1958. The Electras weren't known then, were they? 


MR. LAUGHLIN: They weren't new, but ---- 
THE COURT: I said they weren't known then, were they? 


MR. LAUGHLIN: By all means. These things were on the 
drawing board many months -- 


YHE COURT: On the drawing board, but there weren't any 
on the tiarket, were there? 


MR. LAUGHLIN: No, but they were coming on the market 
and the industry is fully abreast of these 


THE COURT: Then you better reframe your question. 
BY MR. LAUGHLIN: 

Q Mr. Estes, would it be correct to say that the aviation 
industry generally would be aware that in 1958, late 1958 
the Lockheed Electra was going to be placed on the market? 

A The airline industry would know in May 1958 that the 
Electra would be coming on the market in late 58 or early 
159,. but my guess is it would take two years if you went out 
in May of 1958 and placed an order for an Electra, it would 
take two years, depending upon the numbers of orders ahead 
of you, before you could get delivery of one Electra. 

To answer your first question -- 

THE COURT: I think you have answered the question. 
BY MR, LAUGHLIN: 

You have indicated that -- well, let me ask this -- 
THE COURT: Just ask questions. 

Q@ In your opinion, was there any obsolescence that at- 
tached to the Viscount 745 in view of the fact that a 
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superior plane, the Electra, was coming on the market? 


A I-- 


THE COURT: Just answer yes or no first, and then you 
can explain your answer. 


A Well, the answer is no, and the reason is that we bought 
one one month before this accident and had it delivered one 
month after, and I don't think we were completely foolish in 
doing that. 

Q@ This, I take it, the one that you bought, was the re- 
placement for the one that was lost at Saginaw, is that 
right? 

A Correct, yes, sir. 


THE COURT: Of course, even as a layman I know that 
she Electras had a very sad history, Mr. Laughlin. 


MR. LAUGHLIN: But I do not think that became apparent 
or was apparent to anyone in 1958, Judge Holtzorf. 


THE COURT: I think you are right about that. 

@ I don't know whether I am going to use the term cor- 
rectly or not, but in answer to Mr. Galiher's question you 
indicated that the overhaul of the engines would have had a 
value of $12,957? 


A TI indicated that the time -- you see, there are four 
engines on this airplane -- 


THE COURT: Will you read the question, please? 
(The last question was read by the Reporter. ) 

TUE COURT: Is that your whole question? 

MR. LAUGHLIN: Yes. | 

THE COURT: Is the answer yes or no? 

THE WITNESS: The answer is no. The time -- 
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THE COURT: That is enough; you have answered the 
question. 


BY MR. LAUGHLIN: 
Q Would you tell me how you arrived at this $12,957? 


A $12,957 represents the amount of time, of overhaul 
time that had been used up through the operation of the 
engines and bringing them that much closer to a new 
overhaul period. 


Q And this overhaul would bring the engine down to 
a zero-zero? 


A Would bring the engine down to a zero, no time 
since overhaul, by spending this amount of money on it; 
or that is what it was worth, I will put it that way. 

Q How frequently were these overhauls conducted? 


A At that time they were conducted every 1700 hours, 
and we have four engines here. 


@ And as I understand the present record, the way 
that Capital was set up there was no such thing as a 
major overhaul of the Viscount T7452 

A That is correct. 


Q In your opinion, Mr. Estes, does obsolescence have 
any effect upon the market price of a used aircraft? 


A Certainly obsolescence would have an effect upon 
the market value of used aircraft. 


Q You do not figure or consider that obsolescence was 
a factor with respect to the market value of a 745 in 
May of 1958? 
A TI do not. 
THE COURT: Why? 
THE WITNESS: Because there was no satisfactory re- 
placements or no effective competition for this particular 
piece of equipment at that time. 


THE COURT: Well, doesn't every mechanism, every 
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machine, every object, depreciate with time? . 


THE WITNESS: ‘They do, Your Honor, but you can't 
say it's going to start the day you buy it and put it 
in service. 


An airplane is unlike an automobile. It doesn't 
really depreciate, it merely becomes obsolete, because 
the Federal Aviation Agency requires all airlines to 
maintain an airplane in what I would say perfect condition. 
It can't wear out. As a matter of fact, when you overhaul 
an airplane the first, second or third time, it's probably 
even more reliable than when it was built. 


But your obsolescence will come in as some other 
manufacturer will go out and build a better airplane. 


The only thing I am saying is in 1958 the impact of 
our competition hadn't been felt and it wasn't felt really 
until 1960, sir. 

BY MR LAUGHLIN: 

Q So it is your opinion that a buyer would have paid 
within $60,000 of the original price or cost of your 
Viscount 745 in May of 1958? 

A Certainly we did, yes. 

Q In your capacity as Assistant Treasurer with Capital 
did you at all participate in the preparation of Capital's 
tax returns? 

A I did not have that experience, no, sir. 

Q Do you have any familiarity with -- 


THE COURT: There is evidence what depreciation was 
taken for tax purposes, so you don't need to pursue that. 


MR. LAUGHLIN: Well, Your Honor, if I may be heard 
on that, I would like to get in the record a memorandum 
submitted by Capital to the Internal Revenue Service -- 

THE COURT: Just a moment, I am only ruling on one 
thing at a time. I am excluding this question because 
that matter is already in the record. 


MR. LAUGHLIN: May I have this marked as Government 
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Exhibit for identification, please? 


(Copy of Information Report of 
Capital Airlines dated July 7, 
1959 marked Government's Ex- 
hibit No. 1 for identification. ) 


BY MR. LAUGHLIN: 


Mr. Estes, I am going to hand you a document which 
purports to be a certified copy of an Information Report 
dated July 7, 1959 concerning income tax matters of 
Capital Airlines, Inc., National Airport Washington, D. C., 
for the years 1954 through 1957 (handing). 


THE COURT: Proceed. Do you have any questions to 
ask? 


MR. LAUGHLIN: Yes. 
THE COURT: No, get back to the lecturn. 
Q This document purports to include a memorandum sub- 


mitted by Capital Airlines by way of justification of 
their depreciation on Viscount aircraft -- 


THE COURT: Do you have a question to ask of the 
witness? : 


MR, LAUGHLIN: I do. I want to see if he can -- 


THE COURT: Just a moment. No preface, please. 
Go ahead and ask the question. 


The document speaks for itself. It isa certified 
copy. 


MR. LAUGHLIN: Yes, Your Honor, it is. 
BY MR. LAUGHLIN: 


Q Are you aware that there was a question raised with 
respect to the depreciation rate and the Salvage value 
eS by Capital to its Viscounts for the years 154 
thro - 


THE COURT: I am going to exclude that. That is - 
not proper cross-examination. You can ask him about what 
he did, but not what somebody else did. 
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MR. LAUGHLIN: Your Honor, I have what I think 
constitutes an admission against interest. 


THE COURT: Well, you can offer it in evidence at 
the proper tine. 


MR. LAUGHLIN: Very well. 


THE COURT: I wish you wouldn't waste the Court's 
time like that. It was testified at the trial two years 
ago now much depreciation was taken for tax purposes. So 
we have that. Don't repeat. I said that I would allow 
both parties to put in testimony in addition to what was 
4n the record before and not to repeat what was in the 
record previously. 


BY MR LAUGHLIN: 
@ Mr. Estes, are you familiar with the CAB Form 41? 


A Iam generally familiar with it, but I have never 
filed one of then. 


@ Then you do not know whether -- strike that, please. 


You are generally familiar with it. Do you know 
whether it requires that on a quarterly basis certificated 
airlines submit reports as to the depreciation cost or 
value of their equipment? 


A I honestly don't know. 
THE COURT: Just answer yes or no. 
THE WITNESS: I don't. 


Q@ Mr. Estes, are you familiar with an organization 
described or known -- 


THE COURT: Let's eliminate all these preliminaries. 
Just ask him what you want to find out from hin. 


Q Do you know, Mr. Estes, whether subsequent or in 
the year 1959, particularly the first quarter of 1959, 
whether Viscounts of the 700 series were reported in 
market reports as being offered for sale at an asking 
price of $532,000? 


MR. GALIHER: I object. 
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THE COURT: Market reports being reported where and 
to whom? 


MR, LAUGHLIN: That is what I was about to go into 
with Mr. Estes. 


THE COURT: No, you are asking a question. What do 
you mean by market reports? 


MR. LAUGHLIN: I am referring to market reports put 
out on a weekly basis by the Aviation Exchange, a New York 
organization that purports to offer -- 

THE COURT: ‘Very well, that is a proper question. 


MR. GALIHER: Your Honor, my objection is this is 
a whole year later, with a change in the aircraft situation. 


THE COURT: Is that a year later? 


MR, LAUGHLIN: January of 1959, approximately -- 


THE COURT: Ojbection sustained. 

MR. LAUGHLIN: Your Honor, if I may be heard. 

THE COURT: No, objection sustained. 

Gentlemen, I do not hear argument on objections to 
evidence. That is one of the greatest sources of delays 
in trials. 

BY MR. LAUGHLIN: 


Q Mr. Estes, are you familiar or are you aware of 
whether or! not Capital Viscount 745s were sold to Alitalia? 


THE COURT: Were sold to what? 

MR. LAUGHLIN: Sold to Alitalia Airlines. 

‘THE WITNESS: Airplanes, five airplanes that had 
been owned by Capital and returned to Vickers in a settle- 
ment arrangement were sold by Vickers, not by Capital, to 
the Italian Airlines, Alitalia. 

THE COURT: When? 


THE WITNESS: November 29th, 1960 one of them, and 
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196 others were delivered in the early part | of December 
1960. 


THE COURT: 1960. 
BY MR. LAUGHLIN: 


Then it is your testimony that there were no sales 
by Capital to Alitalia Airlines? 


A That is correct. 

Q@ Do you recall whether Capital had aeatened a book 
value for the Viscount 7410 that it carried on its ac- 
counts in 1958, May 1958? 


THE COURT: Isn't that in the record, what the book 
value was? Can't we stipulate on that? What was it? 


MR. UGHLIN: The information that I have avail- 
able is $786, 000 on June 30. 


THE COURT: Will that be stipulated? 


MR. GALIHER: Yes, I will stipulate on that, Your 
Honor, 


MR. LAUGHLIN: May I have one moment, Your Honor? 
(Pause. ) 

MR. LAUGHLIN: No further questions, Your Honor. 

THE COURT: Very well. : 


MR, GALIHER: Will you step down, Mr. Estes. 
That is our case, Your Honor. 


THE COURT: Very well. Mr. Laughlin, do you wish 
to offer any evidence? 


MR. LAUGHLIN: We have no live testimony, Your 
Honor. I would like to offer in evidence Governments 
Exhibit 1 for identification. 

THE COURT: Have you shown it to Mr. Galiher? 


MR. LAUGHLIN: I have not. 
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MR. GALIHER: May I see it? 


(The exhibit was handed to Mr. Galiher.) 


MR. GALIHER: Thank you. 


MR. LAUGHLIN: If the Court please, I would also 
like to offer -- 


THE COURT: No; one at a time. Wait until we dis- 
pose of that. 


MR, LAUGHLIN: I thought I might save some time. 
(Pause. ) 


THE COURT: Is there any objection to the exhibit, 
Mr. Galiher? 


MR. GALIHER: Your Honor, I have never seen this 
before and I am trying to look at it for the first time 
and it is five or six pages. 

THE COURT: Naturally, you have a right to do so. 

(Pause. ) 

MR. GALIHER: May it please the Court, I am unable 
to determine exactly what this is. As I look at it, it 
appears to be a memorandum of the Treasury Department 
setting forth -- 

THE COURT: Do you object? 

MR. GALIHER: Yes. 

THE COURT: On what ground? 

MR. GALIHER: I don't think it's admissible. It's 
an opinion of the Treasury Department with respect to a 
tax matter. Apparently, Your Honor, unless I have looked 
at that too quickly, it contains no admissions of Capital 
Airlines, no statements or anything that has to do -- 


THE COURT: Just a moment. You say you are offering 
this as an admission against interest? 


MR. LAUGHLIN: Your Honor, in that document the last 
eight pages consist of a memorandum submitted by the 
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taxpayer to the Internal Revenue Service in -- 


THE COURT: Then you are only offering that, is 
that it? 


MR, LAUGHLIN: ‘The material part of that exhibit 
is in the last eight pages. 
THE COURT: What are you offering in evidence? 


MR. LAUGHLIN: ‘The memorandum submitted by the 
taxpayer to the Internal Revenue Service. 


THE COURT: In other words, you are not offering 
the whole Exhibit 1 for identification in evidence? 


MR. LAUGHLIN: No, I would say -- 


THE COURT: Then why didn't you say so. 
Now you may look at it. 


MR. GALIHER: Yes, sir. Well, with that in mind, 
Your Honor, it does not involve the year 1958 at all. 
There is apparently a cut-off date as of 1957 in here. 


THE COURT: That of course doesn't necessarily bar 
the document, 


Show me the particular admissions against interest, 
indicate to me the particular admissions against interest 
that you want to offer in evidence. 

When counsel offers a voluminous document in evidence 
he ought to mark the particular passages that he thinks 
are relevant. 

MR LAUGHLIN: May I read, Your Honor? 

THE COURT: No, mark them in red pencil or some other 
way and I will read them. Mark just the specific admis- 
sions that you rely on. 

(Mr. Laughlin complied. ) 
THE COURT: Now let me see what you have marked. 
MR, LAUGHLIN: Your Honor, it is a bit difficult 


because the whole document has to be read in context, I 
think. 
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THE COURT: You can't just offer a whole document 
4n evidence the way you did. Let me see what you have 
marked. 


MR, LAUGHLIN: Very well (handing). 

THE COURT: No, mark just the specific admissions. 
These aren't admissions. This is introductory material. 
Mark the particular sentence or sentences that contain 
admissions on which you rely. 

MR, LAUGHLIN: Just this one paragraph (indicating). 


THE COURT: I don't think it has very much pro- 
bative value, but I will admit it. 


Counsel may want to look at it during the recess. 
(A portion of Government's 
Exhibit No. 1 for identifica- 
tion was received in evidence) 

THE COURT: Anything else? 

MR. LAUGHLIN: If the Court please, I would like 
to offer ceritifed copies of Capital's Form 41 reports 
to the Civil Aeronautics Board. 

THE COURT: I won't admit them unless you show me 
what particular sentence or paragraph you want in that 
report. I have told you before that it is no way to try 
a case to offer a voluminous document when there might 
be one sentence there that you want. 

MR. LAUGHLIN: I offer this to show that in -- 


THE COURT: No; what sentence in that do you want 
me to consider or what sentences or what entries? 


Now, this is a report to the Civil Aeronautics Board? 
MR. LAUGHLIN: Yes, sir. 
THE COURT: What year? 


(Pause -) 


THE COURT: Well, you ought to know what you are 
offering. — 
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MR. LAUGHLIN: ‘The reports are June 30 of 1958, 
the quarter ending June 30, 1958 and December 31, 1960. 


THE COURT: Very well. But what is the date of 
this document? 


MR, LAUGHLIN: These are certified copies of the 
reports submittedon those dates, Your Honor. 


THE COURT: What is the date of the document, of 
the original document? 


MR. LAUGHLIN: ‘That is the date the document was 
submitted to the CAB. 

THE COURT: What is the date on which 1t was sub- 
mitted? 


MR. LAUGHLIN: As of June 30, 1958 and December 31 
of 1960. 


THE COURT: Well, this is only one document, isn't 
4t2 It couldn't be submitted on two dates. 


MR. LAUGHLIN: There are more than one there, Your 
Honor. 


THE COURT: I see. No what do you propose to show 
by these figures? 


MR, LAUGHLIN: The first ent dllustrates the 
depreciated cost of the Viscount 7410 that went down in 
this accident. 


THE COURT: According to this report it is 
$1,800,000 is the value, is that it? 


MR, LAUGHLIN: That was the realization. 
THE COURT: What does that mean? 


MR. LAUGHLIN: I assume that was the insured value 
of the aircraft. That I assume, Your Honor. 


I think about three columns over you will see the 
depreciated -- 


THE COURT: The depreciated cost is seven eighty- 
six, is that it? 
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MR. LAUGHLIN: Yes, sir. 


THE COURT: I wonder if anybody knows what the 
column Realization means. Do you know? 


MR. GALIHER: Your Honor, I have never even seen 
that document, so I am afraid I can't be of any help. 


THE COURT: I will admit it for whatever probative 
value it may have. 


THE DEPUTY CLERK: It has not been marked, Your 
Honor. 


THE COURT: Let it be admitted; that is, let that 
particular page be admitted. 


MR. LAUGHLIN: There are two pages. 
THE COURT: Very well, let both pages be admitted. 


(Two pages from Capital's Form 41 
CAB Report marked Government's 
Exhibit No. 2 and received in 
evidence. ) 


MR. LAUGHLIN: The last item I would like to submit 
to Your Honor for introduction is a series of market 
reports issued by the Aviation Exchange dated from January 
1959 through August 18 of 1960. The reports show offers 
and asking prices on a number of aircraft, including the 
Viscount. 


259 THE COURT: Why haven't you got 1958? You have got 
1959. 


MR. LAUGHLIN: ‘The Viscount did not appear on this 
Exchange until: January of 1959. 


I would like to tender this. 
THE COURT: Have you seen this? 


MR. GALIHER: I haven't seen them, but again we are 
dealing with May 1958 and not '59, Your Honor. 


THE COURT: I know, but it is like stock market 


reports; if a particular stock wasn't quoted at a parti- 
cular day. you take the nearest date. 
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Whet does that show, Mr. Laughlin? 


MR. LAUGHLIN: In January of 1959, when the Viscount 
first appeared on this Exchange report, someone asked -- 


THE COURT: What does it show? What does this 
report show? 


MR. LAUGHLIN: It shows the make of the aircraft, 
the type engine -- 


THE COURT: I understand, but what price does it 
show? 


MR, LAUGHLIN: What price? 

THE COURT: Yes. 

MR. LAUGHLIN: It shows that in 1959 an owner of 
Viscount eles of the 700 series, offered them for sale 
or asked $532,000 for them. 

THE COURT: That is not 745. 

MR. LAUGHLIN: No, it's a 700 series aircraft. 

THE COURT: Have you got any 745 prices? 


MR. LAUGHLIN: Notin early 1959. They appecr later 
in this series of reports. 


THE COURT: Let me have the earliest 745 price that 
you have there. Have you got it handy? 


MR. LAUGHLIN: I would have to go through the re- 
ports and pick them out. 


THE COURT: Go through it during the recess that we 
are about to take. We generally take a short recess at 
this time. 

(Recess. ) 

THE COURT: Now, Mr. Laughlin. You know, the Court 
expects counsel to be familiar with what he expects to 
prove by the exhibits and their contents. 


MR, LAUGHLIN: I apologize. 
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You inquired as to when the 745 first appeared -- 


THE COURT: No, I did not. You are offering this 
as evidence of reports of sales of various airplanes. I 
asked you what has the date and the price of the earliest 
sale of a 745 recorded there. 


MR, LAUGHLIN: The first asking price on @ T45 
Viscount, an executive type -- 


THE COURT: ‘That is the type involved here? 
MR. LAUGHLIN: No. 
THE COURT: I want the type involved here. 


MR, LAUGHLIN: I have no market reports of that 
type aircraft ever -- 


THE COURT: ‘Then we are not helped very much, are 
we? I will admit these market reports in evidence. In 
@ non-jury trial I think we are a little more liberal in 
admitting evidence. But I don't see its probative value. 


MR, LAUGHLIN: Well, concededly, Your Honor, it is 
somewhat remote from May 20, 1958, but -- 


THE COURT: It isn't so much the remoteness of date; 
4t is the fact it is a different kind of airplane. 


MR. LAUGHLIN: It is the same series, Your Honor. 
That is the best that we cari do in this difficult situation. 


THE COURT: Naturally, you can't manufacture evidence. 
MR. LAUGHLIN: That is right. 


THE COURT: You say the same series. I don't know 
what is meant by that. 


MR. GALIHER: Your Honor, I have no objection to 
your considering this. It's a little different plane, but 
4f he wants to bring it to your attention -- 

THE COURT: What price does it show? 

MR. LAUGHLIN: For the Viscount 706? 


MR. GALIHER: No, 745-D, the one he has just talked 
about. 
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MR. LAUGHLIN: Oh, 745-D, in August of 1960 a price 
asked was $1,000,000, adjusted to $975,000. 


MR, GALIHER: This is almost two years after the ac- 
cident. 


THE COURT: Of course, that is after the Electras 
came out. 


MR, LAUGHLIN: That is right. 


THE COURT: And the value would be affected by the 
Electras, would it not? 


MR. LAUGHLIN: I should think so. And this was an 
executive type plane. 


THE COURT: Very well. Anything else? 
MR. LAUGHLIN: ‘That is all we have, Your Honor. 


. THE COURT: Would counsel care to be heard orally 
on this? I will be very glad to hear brief oral argument. 


MR. LAUGHLIN: Do I understand these are admitted 
as Government exhibits? ao 


THE COURT: Yes, they are. 


i w= DEPUTY CLERK: That is Government's Exhibit 
oO. ° f 


(Aviation Exchange market reports 
dated January 1959 through August 
18, 1960 marked Government's 
Exhibit No. 3 and received in 
evidence. ) 


MR. GALIHER: May it please the Court, I have 
argued this case before Your Honor at one time. I have 
given you an opening statement, in effect, this after- 
noon as to what we would prove. 


I think we have proven beyond any contradiction, any 
fear of contradiction the fact that this plane did have a 
value, as Mr. Estes has indicated here, of $1,158,580. 


The Government has offered, I respectfully submit, 
no testimony of a substantial value. They have offered to 
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you a memorandum in connection with a Treasury Department 
case which apparently involved a tax matter. They have 
offered you a figure from the reports of the Aircraft Ex- 
change. ‘They have also offered to you a report filed by 
the Civil Aeronautics Board -- with the Civil Aeronautics 
Board concerning this accident, which shows that the 
value of the plane or the realization, whatever that may 
mean, Your Honor, was $1,080,000. 


Now, it is clear that this plane had been depreciated 
for tax purposes. Your Honor went into this pefore. But 
we know that the depreciation for tax purposes, parti- 
cularly where this is encouraged by the United States 
Government as a defense move in connection with the cer- 
tificates of necessity -- 


THE COURT: Can you venture an explanation of what 
4s meant by realization? Can either one of you gentlemen 
do that? 

MR. GALIHER: May I see if I can get some information? 

(Pause. ) 

MR, GALIHER: It is suggested that this is perhaps 
the amount realized as the value of the plane for in- 
surance purposes after this accident here, but -- 


THE COURT: You mean it was the amount that the 
insurance company paid? 


MR. GALIHER: Perhaps it was, Your Honor, perhaps 
it was. 


THE COURT: Is that what it was? 

MRS. HELM: Yes, it was. 

THE COURT: And what is the amount? 

MR. GALIHER: This says $1,080,000, Your Honor. 

So, Your Honor, I think we have intruded enough on 
Your Honor's time this afternoon already. It seems to 
me that we have shown by substantial testimony the value 
of the plane. 

THE COURT: Yes, I will be glad to hear from you, 
Mr. Laughlin. 


eehou 


MR, LAUGHLIN: I will be very brief, Your Honor. 


I think you have got a difficult problem: a hypo- 
cpectcet buyer, a hypothetical seller and a hypothetical 
airplane. 


I suggest that the fair-market value must lie some- 
thing underneath the purchase price of this airplane, 
$1,074,000, with some reasonable adjustment -- 


THE COURT: What was the purchase price? 
MR. LAUGHLIN: $1,074,000. 


THE COURT: Is that the purchase price of the air- 
plane, Mr. Galiher? 


MR. GALIHER: Yes, sir, $1,074,020. 


MR. LAUGHLIN: Some reasonable adjustment for the 
two year usage to which the plane had been put before the 
unfortunate accident. 


MR. GALIHER: Your Honor, I would like to say one 
thing more, if I can. 


The figures Mr. Laughlin just gave you about the 
745-D plane which was not sold until two years later 
indicated that it was sold at $975,000. 


THE COURT: I am not impressed by that. But I do 
want to ask you one question, Mr. Galther. How do you 
justify putting a fair market value a little in excess 
of the purchase price of the airplane? Not too much 
in excess, but somewhat. 


MR. GALIHER: Yes, sir. I justify that on this 
pasis: the plane was not available on the open market, 
and if I own an airplane or a piece of property which 
ig in@ispensible in my business and it is destroyed 
and I must go and obtain another one, then that is my 
loss, even though I have to pay more than the article 
may have criginally cost. 


THE COURT: Do I correctly understand from 
indication of counsel for the Government -- I saw 
some nods, but the Reporter can't take them -- that 
your interpretation of the realization of $1,080,000 
4s what the insurance company paid? 
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| LAUGHLIN: That is my understanding. 
COURT: $1,080,000? 
LAUGHLIN: $1,080,000, 


; COURT: That is what the insurance company 
paid? 


GALIHER: That is my understanding, Your 
Honor. 


OPINION OF THE COURT 


THE COURT: This case involves a baffling problem, 
namely, to determine the fair market value of an 
object as of a date on which such objects were not in 
existence or at least on sale in this country. 


The only specific evidence that was offered in 
an opinion of Mr. Estes to the effect that the fair 
market value as of the date in question of the airplane 
in question was $1,158,580. The Government was unable 
to offer any evidence to the contrary, It.is to be as- 
sumed that if expert opinions could be obtained that 
would contradict the expert opinion of Mr. Estes, such 
opinions would have been forthcoming. 


The Government did offer evidence to the effect 
that the insurance company that insured the airplane 
paid $1,080,000 for the destroyed airplane, 

Accordingly, the Court finds that the fair market 
value of the airplane as of the date of its destruction 
was $1,080,000. 


You may submit a proposed judgment, findings and 
conclusions of law accordingly. 


MR, GALIHER: Your Honor, may that also include 
the $6,050 which the Court of Appeals indicated was -- 


THE COURT: Yes. 
(The hearing stood concluded, ) 


CERTIFICATE OF COURT REPORTER 


I, Gerald Nevitt, Official Court Reporter, certify 
the foregoing 56 pages constitute the official transcript 
of proceedings in the captioned cause before Judge 
Alexander Holtzoff on October 8, 1963. 


/s/ Gerald Nevitt 


3. Exhibit 1, Excerpts. 
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" DEPRECIATION 


The taxpayer keeps depreciation for ordinary account- 
ing and also keeps depreciation for income tax pur~ 
poses which has been approved in prior years. Sub- 
stantially all of the excessive depreciation of 
$3,511,907 over the book depreciation is due to amorti- 
zation on a 60 month basis of about $64,000,000.00 
cost of Viscount planes and parts which are covered by 
certificates of necessity dated May 3, 1955 up to 80% 
of the items purchased under the certificates. Copies 
of three Necessity Certificates under which the rapid 
amortization is claimed for all planes and engines 

are enclosed. 


The remaining portion of the cost not being rapidly 
amortized, or 20%, is being depreciated over a seven 
year life after providing for 15% salvage. The portion 
of gains on sales resulting in adjustments of basis for 
rapid amortization is reported as ordinary as explained 
in the schedule of gains on sales of assets. 


Due to substantial capital gains in 1955 and 1956 on 
sales of airplanes considerable attention has been 
devoted to the salvage value estimated by the tax- 
payer of 15%. Ina letter to taxpayer from the 
National Office dated July 21, 1950, signed by E. I. 
Mclarney, Deputy Commissioner, copy attached, a seven 
year life and 10% salvage was approved for such planes 
and engines. This method was used by taxpayer until 
January 1, 1956 when the same life of seven years was 
used but the salvage on all planes and engines was 
increased to 15% of cost or of the remaining 20% of 
the cost of the planes being rapidly amortized. It 
was said that the change to 15% was due to conditions 
existing in the industry at that time. Modifications 
of older planes have always been amortized over two- 
year periods after the salvage value is deducted. The 
taxpayer alleges that there was a shortage of commercial 
airplanes from 1954 to 1957 which accounts for the un- 
usual high price received on sales of planes and adapt- 
able engines in the used plane market. It was stated 
that later the newer type planes, turbine-propeller 
and jet aircraft, have made the older types almost 
obsolete. It is alleged that the economic conditions 
and the scarcity of aircraft was the reason for the 
unusually high price of planes prior to 1957. Section 
1-167(a)-1(¢) of Regulations provides that the salvage 
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value shall not be changed at any time after the determi- 
nation made at the time of Seg een merely because of 
change in price levels. See o-page "Depreciation Policy 
Income Tax Returns" for 1954, 1955, 1956, and 1957, made 
an enclosure. For the year 1958 according to retained 
copy the taxpayer sustained a net operating loss of 
$4,017, 703.00 and taxpayer based on incomplete figures 
estimated that it would sustain a loss for tax purposes 
of about $4,700,000.00 in 1959. These losses for tax 
purposes are due to a great extent to the rapid write- 
off under certificates of necessity. Since the taxpayer 
had the sanction of the Internal Revenue Service for a 
seven year life and salvage of 10% and due to the evi- 
dence tending to show that the salvage values were 
greater due to unusual economic conditions it is re- 
commended that the life and salvage value used for tax 
purposes during 1954 to 1957, inclusive, be accepted. 

It should be noted that in the original examination for 
the years 1954 and 1955 the depreciation on the planes 
and engines was not changed. 


* *© & & 


Capital Airlines, Inc. 
Depreciation Policy Income Tax Returns 


Question has been raised by I. R. S. concerning the 
proper salvage values used by taxpayer on its Vickers 
Viscount aircraft in computing depreciation for Federal 
Income Tax purposes for the years 1956 and 1957. The 
question has apparently risen because of the relatively 
high prices taxpayer received for the sale of used 
piston engine aircraft compared to original cost and 
that this past experience warrants an upward adjustment 
in taxpayers present salvage values on its Viscount 
Turbo Propeller Aircraft. 


It is taxpayer's position that the salvage values 
on the Viscount aircraft which it has determined as 
of January 1, 1956 under existing conditions and probable 
future developments is realistic and entirely correct. 
These reasons can be summarized briefly as follows: 


1. ‘The temporary high prices received for used 
piston engine aircraft in 1954, 1955, 1956 and 1957 
resulted primarily from the abnormal supply-demand 
relationship, i.e., an extremely great demand for used 
aircraft of the transport type versus 2& practically 
non-existent supply of readily available equipment. 
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2. Factors which created this temporary condition 
have since ceased to exist and leads to the definite 
conclusion that presently quoted prices of used air- 
craft, including the Viscount, are extremely low and 
the high prices received in the past cannot be used 
as a basic criteria in the measurement of salvage or 
price structure at the probable time of disposition. 


It is true that taxpayer reported substantial pro- 
fits on ‘the sale of various types of aircraft during 
the period 1954 - 1957. Taxpayer, however, has had 
its Constellation L-O49 and Douglas DC-4 aircraft on 
the market for the past three years without a success- 
ful bid. The asking price on todays' market for the 
L-O49 aircraft is $150,000. One airline just recent- 
ly sold four of these aircraft including spare parts 
for a package deal of $100,000 each. ‘Taxpayer's 
management has made plans to remove this type of air- 
craft from service beginning with the July lst 1960 
Schedules because of its non-competitive ability and 
its high cost of operation and anticipates realization 
of amounts less than present salvage values at the 
time of disposition. As a matter of fact, the salvage 
value on this type of equipment has been reduced from 
1% to 10% for financial accounting purposes as of 
1 


Substantiation of today's market conditions for 
the sale of used aircraft can be documented and veri- 
fied by reference to the most recent issue of the 
"Aircraft Exchange Market Report", the reports of 
sales of used aircraft made by other airlines and the 
fact that the speed and efficiency of the new turbo- 
Brop and jet aircraft have rapidly obsoleted 600 to 

0 of the piston engine aircraft and the older turbo- 
prop planes. At this date, there are orders for over 
1,000 jet and prop-jet aircraft placed with Boeing, 
Douglas, Lockheed, Fairchild, Convair, Vickers, Bristol, 
DeHaviland (British) and Sud-Aviation (French), total- 
ling over $2-1/2 billion. 


The foreign carriers are not interested in pur- 
chasing used piston engined or turbo-prop aircraft 
for at least three main reasons: (1) The foreign 
aircraft manufacturers have designed aircraft which 
will meet their particular needs, (2) The foreign 
market is experiencing a shortage of U.S. dollars. 

The taxpayer cannot accept commodities as barter for 
its airplanes, and it cannot permit the aircraft to 

be removed from this country without receiving payment 
in a currency that can be used here. In taxpayers 
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particular case, under present chattels, any proceeds 
received on the disposal of used aircraft must be 
applied to the reduction of its outstanding indebted- 
ness on the Viscount Aircraft, (3) Most foreign air- 
lines will sell their own used aircraft to their 
colonial subsidiaries and those that can afford to 
purchase larger aircraft have already placed orders 
for and received new jet and turbo-prop aircraft. 


Te Vickers Viscount 700 Series were the first 
Turbo-Prop Aircraft introduced into the American 
market. With the first acquisition of these air- 
craft in 1955, (3) were delivered in July; (2) in 
November and (2) in December, it was recognized that 
they were an interim aircraft, useful on the short 
haul, and that it was just a matter of time until a 
more economical short haul jet would be available 
as a replacement. With this in mind taxpayer initi- 
ated what was felt to be a reasonable useful life 
of 7 years with a 10% salvage value. In 1956 tax- 
payer acquired cS additional Viscount Aircraft 
and the remaining (7) were delivered during the first 
quarter of 1957. All of these aircraft and related 
equipment were covered under Certificates of Necessity 
for amortization of 80% of the cost over a 60-month 
period, With regard to the amortization of those 
aircraft and equipment acquired in 1955 and 1956 
taxpayer elected, under appropriate Regulation, to 
begin the amortization period with the taxable year 
succeeding that in which such aircraft were acquired. 
On the aircraft and equipment acquired in 1957 
election to begin the 60-month period of amortization 
was made for the month following the month of ac- 
quisition. 


With the acquisition of the aircraft and equip- 
ment in 1956 and 1957, taxpayer determined that a 
15% salvage value would be more adequate in the light 
of existing conditions and consistent with manage- 
ment policy the salvage value of those aircraft ac- 
quired in late 1955 were adjusted upward accordingly. 
At this date only those aircraft which were first 
acquired in November and December 1955 remain on 
taxpayers books. ‘Two of the aircraft acquired in 
July 1955 were turned back to the manufacturer in 
1958 for the newer type consistent with the 1956 
and 1957 acquisitions and the other was involuntarily 
retired through accident. 


During the audit period in question and in sub- 
sequent periods sales and profits have been reported 
on the Viscount Aircraft and related equipment. In 
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every instance, except for the sale of some spares, 
the aircraft units have been the result of invol- 
untary retirements due to accidents. The sales prices 
shown were actually insurance proceeds and not a 
product of a market negotiation which would establish 
@ price structure for used Turbo-Prop Aircraft. In- 
surance values follow the adjusted books values of 

the aircraft and are adjusted downward annually. 


- Tf there is a market for this type of aircraft 
it would necessarily be very limited. The local 
service carriers are going to prop-jets designed for 
their particular needs (Fairchild F-27 and Convair 
540 jet-prop) and the Viscount would be too expensive 
to operate in the local service area. The foreign 
carriers are not interested for reasons previously 
mentioned. | Nonezof the so-called trunk carriers 
would be interested in augmenting their fleet with 
an aircraft completely foreign to their existing 
fleet of jet-prop aircraft. The rapid advent of the 
jet age depresses the prices of these aircraft be- 
cause any prospective purchaser can see even more 
planes becoming surplus in the near future. 


A very good example of the problems before the 
airline industry in disposing of airplanes can be 
shown in the history of the used car market. During 
World War II, and at the closé, one was forced to 
purchase a used automobile close to or in excess of 
cost new. ‘Several years later, when demand for new 
cars was completely satisfied, the used car market 
suffered a serious collapse. Every year when new 
models are introduced, the prior years model, as 
well as all other models, depreciate in price because of 
obsolescence. The same factor applies to airplanes, 
except that the drop in price is more vital since 
the performance differences are so much greater and 
the costs two to five million dollars instead of a 
few thousand. 


Taxpayer at 12/31/57 has a fleet of 59 Viscount 
Aircraft and related equipment with a cost basis of 
a 277 and an unrecovered tax basis of $51,140,914 

See Exhibit A). Taxpayer will, in all probability, 
use the aircraft until the end of its useful fife 
even though the introduction of the Lockheed Electra 
has made the aircraft partially obsolete. Present 
conditions and future development in this dynamic 
industry; its many technological changes; its rapid 
expansion into the jet era makes it unlikely that the 
company, on a fleet basis, will be able to recover 
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undepreciated investment through the combination of 
depreciation, amortization and resale before they 
are ready for disposal or replacement. Any resale 
of one, two or three airplanes will not set the 
pattern for the amounts that can be realized from 
wholesale disposal of such a large fleet of multi- 
engine aircraft. 


Regulation Section 1.167(a)-1(c), with respect 
to salvage, reads in part as follows: * #:* Salvage 
value is the amount (determined at the time of ac- 
quisition) which is estimated will be realizable 
upon sale or other disposition of an asset when it 
4s no longer useful in the taxpayer's trade or 
business or in the production of his income and is 
to be retired from service by the taxpayer. Salvage 
value shall not be changed any time after the de- 
termination made at the time of acquisition merely 
because of changes in price levels * * * . Section 
1.167(a)-9 reads in part as follows: * * * Obsolescence 
may render an asset economically useless to the tax- 
payer regardless of its physical condition. Obso- 
lescence is attributable to many causes, including 
technological improvements and reasonably foreseeable 
economic changes * * * . 


Never in the history of air transportation has 
the taxpayer, as well as the airline industry, ever 
faced so serious a problem of obsolescence and de- 
preciation. The jet age has overnight revolutionized 
the air transport industry. The taxpayer strongly 
feels that the deterioration in the market bears out 
the correctness of its policy and, therefore, reiter- 
ates that the present salvage value determined at the 
time of acquisition which would be realizable upon 
sale or other disposition are entirely correct and 
in the light of present conditions there is no "clear 
and convincing basis for a redetermination". 


Exhibit 2, Excerpts re Viscount Airplanes 
Air Carrier CAPITAL AIRLINES, INC. 


Quarter Ended June 30, 1958 


a 


Date Retired 


Date Acquired 


Type & Model 


Cost 


Reserve for 
Depreciation 


Depreciated 
Cost 


Realization 
Gain or Loss 


Disposition 


1-25-58 


Viscount 744 
Dart 506 


(2 410*) 
( 162*) 


(2 2h48*) 


-0- 
2 2hs 


Adjusted 
cost - 
originally 
reported 
on Schedule 
B-8 lst 
Quarter, 
1958 


2-3-58 


Viscount 744 
Dart 506 


861 
(23%) 


874 


-0- 
(874%) 


Adjusted 
cost - 
originally 
reported 
on Schedule 
B-8 lst 
Quarter 
1958 


Quarter Ended June 30, 1958 
(continued ) 


po = 


Date Retired 46-58 5-20-58 
Date Acquired 8-31-56 1-15-56 


Type & Model Viscount 745 Viscount 745 
Dart 510 


Cost 1 088 416 1 074 020 


Reserve for 212 016 287 213 
Depreciation 


Depreciated 876 400 786 807 
Cost 


Realization 1 070 000 1 080 000 


Gain or Loss 193 600 293 193 


Disposition Destroyed Destroyed in 
in accident accident at 
at Saginaw, Brunswick, 
Michigan, on Maryland, on 
April 6, 1958 May 20, 1958 


» 


Quarter Ended December 31, 1960 


ee EEEEEEEED AIEERREEEEERREEEREEEEEEEneeenmnanaat 


Date Retired 11-29-60 11-29-60 12-2-60 
Date Acquired 3-30-56 7-20-56 5-2-56 


Type & Model Viscount 745 Viscount 745 Viscount T45 
Dart 510 Dart 510 Dart 510 


Cost 1 150 797 1 129 407 1 139 928 


Reserve for 632 590 591 151 628 136 
Depreciation 


Depreciated 518 207 538 256 511 792 
Cost 


Realization Lh46 293 446 292 446 699 
Gain or Loss 71 914 ( 91 964*) ( 65 093*) 


Disposition Sold to Sold to Sold to 
Alitalia Alitalia Alitalia 


Quarter Ended December 31, 1960 
(continued) 


ee 


Date Retired § 12-7-60 12-7-60 
Date Acquired 3-20-56 7-26-56 


Type & Model § Viscount 745 Viscount 745 
Dart 510 Dart 510. 


Cost 1 152 357 1 128 883 


Reserve for 645 979 595 770 
Depreciation 


Depreciated 506 378 533 113 
Cost 


Realization 446 699 446 698 
Gain or Loss ( 59 679%) ( 86 415*) 


Disposition Sold to Sold to 
Alitalia Alitalia 


EXHIBIT 3 
Excerpts pertaining to Viscount Airplanes from 


AIRCRAFT EXCHANGE 


Market Report 
The World Exchange for Transport Aircraft 


III IV Vv VI VII mx Xx 
Type & Interior Engine Quantity Quarter Asked Approx. Last 
Model of & Year of *Ad justed known actual 
Aircraft Sale or price 
Lease 
LTT tae OP GET nee PR TT CEE nT || US G2) He Ear neo = S ME $> 32) OOO. Meine anne = eto 
1428 66 Vickers / 4 


Viscount Cc 
107, 


¥ 2; 
P RR Dogt e paaaoest A 285? 000 
ckers scoun RR Dart e 8-1 qter “<= $ 532,000 << 
707 06 59 # 505,000 


22 


2/19 96 Vickers Viscount c/P Ke S-1 qter 532,000 
707 06 59 * 505,000 ~ 


2/26 99 Vickers Viscount c/P He S-1 ater 
107 06 59 


8/6 Y-7 Vickers Viscount , S-current 
755D ater 


Y-8 Vickers Viscount 7. S-current 
707 06 ater 


Y¥-10 Vickers Viscount S-current 
707 06 ater * Note tt 


Y-11 Vickers Viscount 2 L-3 qter 14,580 p.m. 
707 06 59/ 3 years # Note vv 


eS 


I Ir 


Y-7 Vickers Viscount S-current 
755D qter 


y-8 Vickers Viscount S-current 
707 06 qter 


Y¥-10 Vickers Viscount S-current $500,000 
707 6 qter * Note tt 


Y¥-11 Vickers Viscount L-3 qter 14,580 p.m. 
TOT 06 59/3 years * Note vv 


Y-12 Vickers Viscount S-1 sae 
708A 06 fe) 


Y¥-7 Vickers Viscount S-current 
755D ater 


¥-8 Vickers Viscount S-current 535, 000 
707 qter # 535,000 


Y-10 Vickers Viscount S-current 
707 qter * Note tt 


Y-11 Vickers Viscount 2 L-3 ater 14,580 
707 06 59/ 3 years * Note vv 


Y-12 Vickers Viscount S-1 qter 500, 000 
708A 60 * 500, 000 


10/15 Y-7 Vickers Viscount T ~~ 8 > “g-eurrent 
755D qter 


Y-10 Vickers Viscount S-current $500,000 
TOF 06 ater * Hote tt 


Y-11 Vickers Viscount L-4) qter 14,580 p.m. 
707 6 50/ 3 years * Kote vv 


eh ah oN A 


——————EE 


Y-12 Vickers Visggunt | RR pare ; S-lgqter --- / 229,000 noe 
JO! 0 £00,000 


Vickers Viscount S-current --- 800, 000 
755D ater 


Vickers Viscount S-current $500,000 
707 ater * Note tt 


Vickers Viscount L-4 qter 14,580 
707 59/ 3 years Note vv 


Vickers Viscount 
(708A 5-1 acer. 500, 000 
06 te) 


500, 000 


Vickers Viscount RR Dart MK 2 S-current 800, 000 
755D 510 ater # 


Vickers Viscount RR Dart S-current 500,000 
707 506 ater * Note tt 


Vickers Viscount RR Dart 2 L-4 qter 14,580 
707 06 59/ 3 years # Note vv 


Vickers Viscount 


708A S-1 qter 500, 000 
60 * 500,000 


Y-7 Vickers Viscount S-current 209, O0O0yy 
755D ater # 630,000 


- ickers Viscount i S-1 qter 500, 000 
AE 708 6 60 * 300,000 


ae 


Date I II IIt IV Vv VI VII VIII Ix 


8/18 Y-12 Vickers Viscount T RR Dart 1 S-l ater --- $400, 000 
708 506 60 * 450,000 


Y-13 Vickers Viscount Exe. RR Dart G S-current --- 1,000,000 
745D 510-65 ater * 975,000 


Peery ae 1 ET ate Pte en NR Lee 


KBBREVIATIONS: Column IV (FC = First Class; T = Tourist; Cro. = Cargo; FC-T = Combination 
First Class/Tourist; C/P = Convertible Cargo/Passenger; FC/SL = Convertible First Class 
Passenger/Sleeper; Exc. = Executive). 


NOTES: * * + 
tt. Gontingent on ability to lease indicated as next item. 


vv. Contingent on ability to purchase indicated as previous item. 
yy. Includes spares. 


Findings of Fact. 
FINDINGS OF FACT WITH RESPECT TO DAMAGE 
OF PLAINTIFF, CAPITAL AIRLINES, INC, 


1. The plane owned by Capital Airlines, Inc. was 
completely demolished as a result of the accident which 
occurred on May 20, 1958. 


. 2. The fair and reasonable market value of the de- 
molished airplane, at the time of the accident, was 
$1,080,000.00. 


3. Capital Airlines, Inc. incurred expenses as a 
result of the accident and directly attributable there- 
to in the amount of $6,050.00. 


/s/ Alexander Holtzoff 
NG Te 


7. Judgment. 
JUDGMENT 


This cause having come on for hearing, it is this 
llth day of October, 1963 


ORDERED THAT 


Plaintiff, Capital Airlines, Inc., recover of the 
defendant $1,086,050.00. 


/3/ Alexander Holtzoff 
Judge 


8, Notice of Appeal. 
NOTICE OF APPEAL 


Notice is hereby given this 5th day of December, 
1963, that the defendant, United States of America 
hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of 
this Court entered on the llth day of October, 1963 
in favor of Plaintiff against said Defendant. 


/s/ David C. Acheson 


DAVID C, ACHESON, United States Attorney 
Attorney for the Defendant 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18448 


UNITED STATES OF AMERICA, APPELLANT 
Vv. 


CAPITAL AIRLINES, INC,, APPELLEE 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals JOHN W. DOUGLAS, 
for the District of Columbia Circuit Assistant Attorney General, 


DA : 5 
FILED mAR 25 1964 Beuntced States Attorney, 


DAVID L. ROSE, 
Nathan. WNenleeus Attorneys, Department of Justice, 
CLERK 


28 on BOE 05320 


QUESTIONS PRESENTED 
1. Whether the district court used proper standards 
in basing its finding of market value of an airplane on the 
price paid the owner by an insurance company, when the un- 
controverted evidence of record showed that the insurance 
policy did not call for payment of market value. 
2. Whether the district court properly rejected 


opinion evidence based upon replacement cost, when the 


market value was shown by evidence of contemporaneous sales 


of similar airplanes. 


Questions presented ----- ween nen nn nn eeen n= oown--- -- 
Jurisdictional statement ---<-----<-H- men nn eenn ios 
Statement of the case sneer e sm ser nn r ern neernn= == 
Statement of points 

Summary of argument 

Argument: 

I. The district court erred in relying upon 
insurance proceeds as the standard for 
determining fair market value 
The evidence of record could not sustain 
a finding of more than $800,000 as the 
market value of the airplane 
A. The district court properly rejected 


Capital's opinion evidence which was 
based upon replacement value 


The probative evidence shows that the 
market value of the airplane was not 
more than $800,000 
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<= eee woes Hoe wenn Seen ee eeeeceen=e= 


se Son 
* Authorities primarily relied upon. 
(1) 


*Standard O11 v. Southern Pacific Co., 268 U.S, 146 ---- 


xUnited States sf Benning Housing Corp., 276 F. 2d 


United States v. Certain Interests in Property in 
Chi al Count O71 F. 2d 379; Sere rant 
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IN THE 
UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 18448 
UNITED STATES OF AMERICA, 
Appellant, 
v. 7 


CAPITAL AIRLINES, INC., 
Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Capital Airlines brought this suit against the United 


States under the Federal Tort Claims Act, 28 U.S.C. 1346(b), 
for the loss of a Viscount passenger airplane arising out 

of a mid air collision over Brunswick, Maryland, between that 
airplane and a jet trainer of the Maryland Air National Guard 
(S.dJ.A. 2),= Judgment was entered in favor of Capital in 
the amount of $1,086,050 from which this appeal is taken 
(S.J.A. 60). The jurisdiction of this Court rests upon 28 
U.S.C. 1291. 


iy References to the Joint Appendix filed onithis appeal 
will be preceded by "S.J.A. ,' while references to the 
Joint Appendix printed on the first appeal (in Nos. 16,953, 
16954, and 16955) will be preceded by "F.J.A.. ." 


STATEMENT OF THE CASE 

On the morning of May 20, 1958, a Viscount passenger 
airplane owned by Capital Airlines collided over Brunswick, 
Maryland, with a jet trainer airplane owned by the United 
States and flown by a commissioned officer in the Maryland 
Air National Guard, who was also a civilian air technician 
thereof, paid with federal funds pursuant to the so-called 
"caretaker" statute, 32 U.S.C. 701. This suit was brought 
by Capital under the Federal Tort Claims Act, asserting 
that the United States was liable for the negligence of the 
pilot. The district court found that the pilot's negligence 
was the sole cause of the accident and held that the United 
States was liable for his negligence. On appeal by the 
United States, this Court affirmed on the issue of liability, 
but reversed and remanded on the issue of damages (S.J.A. 
2-5; 322 F. 2d 1009). The Supreme Court denied certiorari. 
375 U.S. 954. Accordingly, the question of liability has 
been foreclosed by the prior decision of this Court, and we 


summarize below the facts on the issue of damages only. 


On the original trial on damages, evidence was admitted 


as to the original cost ($1,074,020) of the Viscount 745 

which was lost as a result of the accident and its book 

value for tax purposes after accelerated depreciation 

($727,268) (F.J.A. 759-760, 765). In addition, Capital's 

assistant treasurer, O'Ferrell Estes, testified that two 

Viscount 744's were "similar"to the airplane lost here (F.d.A. 

758), and were sold in an arm's length transaction for $725,000 
2. 


each, or approximately 72% of their original cost (approxi- 
mately $1,005,000 each), a few months before the accident 
here (F.J.A. 759-760). 

Capital's evidence at that trial disclosed that the 
Viscount 745, lost on May 20, 1958, was not in fact replaced 
with another Viscount 745, but was instead replaced with a 
Viscount of the 800 series (F.J.A. 775), because by May, 
1958, Vickers was no longer accepting orders for Viscounts 
of the 700 series, and had instead "moved to" the "larger 
more up-to-date" Viscounts of the 800 series, which flew 
faster and carried more passengers (F.J.A. 755-756, 775-776). 
Capital nevertheless introduced evidence to show that it 
would have cost Capital $1,210,000, including import duties 
and delivery charges, to replace the Viscount 745 destroyed 
on May 20, with a like Viscount 745 (F.J.A. 748, 774). 
Capital's assistant treasurer, Mr. Estes, testified that be- 
cause of maintenance procedures airplanes do not depreciate 
physically, although they may become obsolescent; and that 
Capital knew of no used Viscount 745's which were available 
for sale in May, 1958 (F.J.A. 763, 766). He gave his opinion 
that the value of the used Viscount 745 which was destroyed 
was $1,210,000, because there were no used airplanes of that 
model available, and that was the cost of a new airplane of 
that model (F.J.A. 774). 

The district court found that the Viscount destroyed 


had received repairs, maintenance and overhauls "which re- 


stored it to a condition equivalent to new," and that "it 
Si : 


had not suffered any deterioration up to the time of the 
occurrence" (Finding 3, F.d.4. 853). The court refused, 
however, to find that it had suffered no obsolescence 
(Ibid.). Nevertheless, the court found that the value of 
the lost Viscount, which was 2 1/3 years old, was "equivalent 
to that of a new airplane of the same model and specifications" 
and that its fair “market value“ was the cost of replacing 
it new, $1,210,000; and that Capital had suffered out of 
pocket expenses of $6,050 (Findings 3 and 4; F.J.A. 853-4). 
On anneal by the United States, this Court (per Fahy,J.) 
although agreeing with the district court that the Govern- 
ment was liable for the negligence of the pilot of the jet 
trainer, ruled that the district court had used an improper 
measure of damages. The Court noted (S.J.A. 3-4): 


The original cost of the plane was $1,074,020 
in January 1956. It had been in service for over 
two years when it was destroyed and was then about 
ready for overhaul. The evidence shows that some 
other airplanes, of a different version of the 
Viscount, had been sold when about two years old 
by Capital for several hundred thousand dollars 
less, per plane, than their original cost when new. 
And the record also shows that the destroyed air- 
plane was carried on Capital's books at a depreci- 
ated value of some three hundred thousand dollars 
less than original cost. The trial court, as we 
have indicated, was more impressed by the fact that 
a replacement aircraft for the one lost could only 
be had from the makers, so that “new” price would 
have to be paid if an identical substitute were to 
be obtained. It is clear then that what was awarded 
was replacement value and not fair market value. 


* + %*&© %+ * 


There was evidence from which the trial court 
could have found the fair market value of the air- 
plane at the time of its destruction. 


4, 


Because the measure of damages in Maryland, as elsewhere, 
is the market value of the property destroyed, this Court 
ruled that the district court had erred in awarding the 
replacement value of the airplane, rather than its fair 
market value and reversed for new findings on the question 
of fair market value (S.J.A. 3-4). Judge Danaher dissented 
from the Court's ruling in this regard (S.J.A. 4). 

On remand, counsel for Capital contended in the district 
court (S.J.A. 7): 

* %* * a1] your Honor would have to do would be 

to-change the language slightly and hold that 

the amount you previously awarded was the fair 

market value. 


Capital introduced the testimony of the same assistant 
treasurer, Mr. Estes, who had previously testified that the 


value of the airplane was $1,210,000, because that was the 


amount that it would have cost to replace the Viscount 745 
with a new 745 equivalent to the one which had been destroy- 
ed. On this occasion, he testified that the airplane was 
worth approximately $1,158,580. He reached this figure by 
taking as a base the figure of $1,210,000 to which he had 
testified previously, and subtracting from that base the 
prorated cost of overhaul for the time which the airplane 
had flown since its last overhaul (S.J.A. 20-21). He also 
expressed the view that obsolescence was not a factor in 
determining the value of a Viscount 745 as of May 1958 
(S.J.A. 28), although he had previously conceded that the 
airline industry was at that time fully aware of the fact 
that the Lockheed Electra was to be placed on the market 
5. 


within a few months (S.J.A. 26). 

In addition to the evidence adduced at the earlier 
trial, the Government introduced reports by Capital to the 
Civil Aeronautics Board which disclosed that the Viscount 
T44's, which Capital had sold for $725,000 each, had been 
sold in January and February, 1958 (S.J.A. 52). Those 
reports also showed that Capital sold Viscount 745's in 
1960, for $446,699 each, which was substantially less than 
the book value (original cost less depreciation) of those 
airplanes (S.J.A. 54-55). The reports also showed that 
the book value of the Viscount 745 in question was $786,000 
as of May 1958, and that Capital had realized $1,080,000 
in proceeds from the insurance company for the lost airplane 
(S.J.A. 53). 

In addition to this evidence of actual sales, the 
Government introduced copies of the "Aircraft Exchange 
Market Report," from early 1959 through late 1960, which 
showed that Viscount passenger airplanes of the 700 series 
were being offered for sale all during that time, and that 
while the asking price of one Viscount modified as an 
"executive" airplane was higher, the asking price of com- 
mercial passenger Viscounts of the 700 series did not once 
exceed $800,000 during 1959 and only once exceeded it there- 
after (S.J.A. 56-59). 


2/ The price asked for a first class passenger airplane 
with spare parts in May, 1960 was $900,000 (S.J.A. 58). 
There is no indication of the quantity of spare parts or 


their value. 6 


- 


In addition, the Government offered a contemporaneous 
(July, 1959) report from Capital to the Internal Revenue 
Service in which Capital stated that since 1957 the market 
value of used turbo-prop and piston passenger aircraft had 
been depressed by the advent of new turbo-prop and jet air- 
craft (S.J.A. 47-51). In contending that its Viscount air- 
planes were not worth any more than book value, Capital 


stated "the introduction of the Lockheed Electra has made 


the aircraft partially obsolete." (S.J.A. 50), and added 


(S.d.A. 51): 

Never in the history of air transportation 

has the taxpayer, as well as the airline = 

industry, ever faced so serious a problem 

of obsolescence and depreciation. 

In addition, the report relied upon the "Atreraft Exchange 
Market Report" (S.J.A. 48) and revealed that the insurance 
proceeds for the loss of airplanes from accidents which 
indicated profits over depreciated book value were "not a 
product of market negotiation which would establish a price 
structure for used Turbo-Prop Aircraft" (S.J.A. 50). 

The court (per Holtzoff, J.) rendered an opinion im- 
mediately after both sides rested. The full opinion is as 
follows (S.J.A. 55): 

OPINION OF THE COURT 
THE COURT: This case involves a baffling 
problem, namely, to determine the fair market 

value of an object as of a date on which such 

objects were not in existence or at least: on 

sale in this country. 
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The only specific evidence that was offered 
is the opinion of Mr. Estes to the effect that 
the fair market value as of the date in question 
of the airplane in question was $1,158,580. The 
Government was unable to offer any evidence to 
the contrary. It is to be assumed that if expert 
opinions could be obtained that would contradict 
the expert opinion of Mr. Estes, such opinions 
would have been forthcoming. 

The Government did offer evidence to the 
effect that the insurance company that insured 
the airplane paid $1,080,000 for the destroyed 
airplane. 

Accordingly, the Gourt finds that the fair 
market value of the airplane as of the date of 
its destruction was $1,080,000. 


You may submit a proposed judgment, findings 
and conclusions of law accordingly. 


STATEMENT OF POINTS 

1. The district court erred in basing its determination 
as to the fair market value of an airplane upon the amount 
which an insurance company paid to the plaintiff for its loss. 

2. The district court used improper standards in de- 
termining the fair market value of the airplane. 

2. The district court erred in finding that the air- 
plane had a fair market value of $1,080,000, when contempor- 
aneous sales of similar airplanes disclosed that the air- 
plane would have brought less than $800,000 on the open 
market. 

4. The district court erred in entering judgment in 
favor of plaintiff for $1,086,500. 

SUMMARY OF ARGUMENT 
I. 


The district court's finding of market value($1,080,000) 
8. 


of an airplane was based expressly upon the fact that an 
insurance company paid appellee that amount for the loss 
of its airplane. Since it was uncontroverted that the 
insurance policy did not call for aoiniemcomest to the 
insured on the basis of market value, the amount paid under 
the policy bore no rational relationship to fair market 
value, and the district court committed clear error in 
basing its finding of market value on that factor. 
II. 

The district court's finding that the market value 

of the 2 1/3 year old Viscount airplane in question here 


was $1,080,000, which was more than its cost when new, 


cannot be sustained on the basis of the opinion evidence 


of Mr. Estes. The district court properly rejected his 
opinion, which was based upon cost of replacement, less 
depreciation. C. & P. Telephone Co. v. Public Service 
Comm., 201 Md. 170, 183-185, 93 A. 2d 249, 254-255; 
United States v. Benning Housing Corp., 276 F 2d 248, 
250 (C.A, 5). Evidence of contemporaneous sales of 
similar airplanes, Viscounts of the 700 series, showed 
that such airplanes depreciated at a rate of from 11% to 
12% a year, and other evidence that the market for used 
propeller driven airplanes, including Viscounts of the 
700 series, was depressed in May, 1958, by the advent of 
more modern airplanes. The record could not support a 
finding of market value in an amount greater than $800,000. 
9. 


ARGUMENT 
Upon remand from this Court's decision, the sole duty 
of the district court was to ascertain the fair market 
value of the Viscount 745 as of May 20, 1958. Rather than 
determining fair market value upon the evidence of con- 
temporaneous sales and asking prices of similar airplanes, 
however, the district court relied upon the amount ($1,080,000) 
which Capital's insurer had paid it for the loss of the air- 
plane. The district court found that the fair market value 
was that amount, despite the uncontroverted representations 
that the proceeds from insurance policies were based upon 
artificial values. In so doing, the district court erred, 
and awarded damages in a sum which was approximately $200,000 
more than the fair market value as shown by contemporaneous 
sales of similar airplanes and other probative evidence. 
I. 

{HE DISTRICT COURT ERRED IN RELYING 

UPON INSURANCE PROCEEDS AS THE 

STANDARD FOR DETERMINING FAIR MARKET 

VALUE 

Although the market value of an object is measured by 

contemporaneous sales of similar property, where evidence 


of such sales is available (Restatement, Torts, § 911, 


Comment b, see infra, Dp. 15) ’ and there was ample evidence 


of contemporaneous sales and offers of Viscounts of the 700 
series similar to the Viscount destroyed here, the district 
court disregarded that evidence, and relied instead upon 
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evidence of the amount paid to Capital by its insurer 


for the loss of its airplane. As Judge Holtzoff's 
opinion discloses, the court found that 
* * * the insurance company that insured the 


airplane paid $1,080,000 for the destroye 
airplane. 


Accordingly, the court finds that the 

fair market value of the airplane as of the 

date of its destruction was $1,080,000. 

[Emphasis added, S.J.A. 4, supra, p.8 J. 
Thus, the finding of fair market value was expressly based 
upon the amount which the insurance company had paid to 
Capital for the loss of its airplane under its contract of 
insurance, In relying upon such a standard for determining 
the market value of the airplane, the district court com- 
mitted clear and obvious error. 

Even if the insurance contract had provided that the 
insurance was to reimburse the insured for the fair market 
value of the airplane, the district court's reliance on such 
evidence would be of doubtful validity, because the settle- 
ment between the insurer and the insured might be based 
upon considerations other than those which would motivate 
a willing purchaser to pay a given amount for the airplane 
on the open market. 

But the insurance policy here did not call for reim- 
bursement based upon the fair market value. As Capital's 
own representations to the Internal Revenue Service show 
its insurance proceeds were "not a product of market negoti- 
ation" but were based upon "insurance values [which] follow 
the adjusted book value of the aircraft" and were substantial- 
ly higher than market value (S.J.A.49-51 ). In other words, 
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the insurance contract called for loss on a stated (although 
varying) value basis. And since the stated value in the 
insurance policy bore no rational relationship to fair market 
value, the district court erred in adopting the insurance 
proceeds as the standard of measure for the market value of 
the airplane. 

If finders of fact were allowed generally to base their 
awards for property losses on the amount an insurer paid 
an insured plaintiff, the results would be undesirable. For 
the insurer and insured plaintiff would then have every in- 
centive to settle at a high figure in the expectation of 
recovering that sum from the defendant. And the less scrupu- 
lous would be encouraged to engage in the collusive setting 
of a high insurance recovery, which would actually be con- 
tingent upon the outcome of the litigation against the plain- 
tiff. 

The district court characterized, as the Government's 
evidence, the statement of the amount the insurance company 
had paid Capital for the loss of the Viscount in question. 
That description is misleading. It is true that Exhibit 2, 
on which that figure appears, was introduced as a Govern- 
ment exhibit. Exhibit 2 was a report from Capital to the 


Civil Aeronautics Board- The record made on the prior trial 


x Although the court's error was revealed in a finding of 
act, the error itself was in using an improper legal standard 
for measuring market value. The court's error was equivalent 
to charging a jury that, under the circumstances of this 
case, it should rely upon insurance proceeds as a measure 


of market value. 
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revealed that the value (original cost less depreciation) 
of the Viscount 745 was $727,268 for tax purposes (F.J.A. 
765). But Capital also kept books and records showing 
value and depreciation for ordinary accounting purposes 
(S.J.A. 46). As counsel for the Government expressly 
advised the district court, the part of Exhibit 2 on which 
the amount of insurance proceeds appear was introduced to 
show the "depreciated cost" of the airplane (for other 
than tax purposes) (S.J.A. 37). It was therefore the 


Court, and not Government counsel, that believed relevant 


the amount paid to Capital by the insurance company (S.J.A. 


27, 42, 43-44). 


II 

THE EVIDENCE OF RECORD COULD NOT 

SUSTAIN A FINDING OF MORE THAN 

$800,000 AS THE MARKET VALUE 

OF THE AIRPLANE 
The district court apparently believed that the only 

pertinent evidence concerning the fair market value of the 
airplane was (1) the opinion of Capital's assistant treasurer 
that the Viscount 745 in issue here had a value of $1,158,580, 
and (2) the evidence that the insurance company paid Capital 


$1,080,000 under its insurance policy for the loss (S.J.A. 44; 


supra, p. 8 ). As we have shown (supra, pp.10-13) the court 


pased its finding upon the evidence of insurance proceeds and 
erred in so doing. Although rejecting Mr. Estes' opinion as 
a basis for its finding, the district court did refer to it, 
and stated that “The Government was unable to offer any 


evidence to the contrary,” 


and drew an inference adverse to 
the Government from the absence of expert opinion testimony 
on behalf of the Government (S.J.A. 44; supra, p. 8 ). 
Appellee, Capital Airlines, may therefore attempt to defend 
the district court judgment on the ground that the district 
court should have relied upon Mr. Estes' opinion, and that 
its error in relying upon the insurance proceeds was therefore 
not prejudicial to the Government. 

We show here that the district court judgment cannot 
be defended on the basis of Mr. Estes' testimony because (1) 
Mr. Estes! opinion was based solely upon replacement cost, and 


the district court properly refused to base a finding of fair 
14. 


market value upon it; and (2) there was ample evidence in the 
record of contemporaneous sales of Viscounts of the 700 series, 
similar to the Viscount destroyed here, and other evidence of 
market value taken from Capital's own records and representations, 
sufficient to establish, without "expert testimony," that the 
airplane had a fair market value which did not exceed $800,000. 
A. The District Court Properly Rejected 
Capital's Opinion Evidence Which Was 
Based upon Replacement Value 
As this Court noted in its prior opinion, the market 
value of an article at a given time is "what a willing buyer 
would have paid a willing seller in an arm's length transaction 
for the article in question" (S.J.A. 3-4, 322 F. 2d 1009, 1015). 
And the best measure of what a person would have paid for 
property at a given time is what persons actually did pay 
for the same or similar property, at or near the time. 
Accordingly, it is settled law that the market value of property 
is measured by the contemporaneous sales of similar property, 
where evidence of such sales is available. Restatement, Torts, 
§ 911, comment b; Standard Oil Co. v. Southern Pacific Co., 
2€8 U.S. 146, 155; McCormick, Damages, § 46, p. 177 (1935). 
As McCormick said (Ibid.): 
In ease of ordinary personal property, 
where market value is sought, of course, the 
most obvious recourse is to evidence of what 
other similar property * * * currently sold 
for on the market. 


Both parties agreed on the prior appeal that such 


contemporaneous sales, if available, provided the m unsure 


of market value. Brief for Appellees in Nos. 16953-55, Pp. 
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79; Brief for Appellant, p. 51. 

On the prior appeal, this Court ruled that the district 
court erred in basing its award for the loss of the 2 1/3 
year old Viscount on replacement value, rather than market 
value (S.J.A. 3-4, 322 F. 2d 1009, 1015-1016). In ruling 
that "there was evidence from which the trial court could 
[and should] have found the fair market value of the airplane 
at the time of its déstruction,"” this Court specifically 
referred to its original cost approximately two years 
earlier, its condition, its depreciated book value and the 
fact that similar Viscounts had been sold when about the same 


age for several hundred thousand dollars less than original 


cost (Ibid.). And, in remanding the case to the district 


court for findings on the market value of the airplane 
"consistent with this opinion," this Court therefore made it 
clear that the findings were to be made in accordance with 
such factors (Ibid.). 

Nevertheless, on remand, Capital Airlines did not introduce 
additional evidence of, or based upon, such factors as 
contemporaneous sales, original cost, and the value of the 
airplane as shown by its books and records. Instead, counsel 
for Capital argued that, despite this Court's reversal, the 
district court should simply change the language of its prior 
opinion but adhere to the award it previously made (S.J.A. 7). 
In his opening statement counsel stated (S.J.A. 7): 
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* * * all your honor would have to do 

would be to change the language slightly 

and hold that the amount you previously 

awarded was the fair market value. | 
Emphasis added]. 


Accordingly, Capital introduced the testimony of Mr. 


Estes, its assistant treasurer, who had testified, on the 
prior trial, that the value of the 2 1/3 year old Viscount 

745 was $1,210,000, because that would be the cost of replacing 
it with a new one (F.J.A. 774). He again expressed the view 
that obsolescence was not a factor in determining the value of 
Viscount airplanes in May, 1958 (S.J.A. 28). He again gave 
his opinion as to the value of the Viscount 745, which he 
frankly stated was based upon the cost of replacing it with 

a new Viscount 745 (S.J.A, 20). On this occasion, he took 

as his base the figure of $1,210,000, the cost of replacement 
to which he had testified previously, and subtracted from that 
amount $51,420, which was his estimate of the cost of overhaul 
for the time (approximately 1800 hours) flown since the last 
overhaul (S.J.A. 20-21). He then gave his opinion that the 
remainder, $1,158,580, was the value of the airplane (Ibid.). 
In his opinion, the value of the 2 1/3 year old Viscount 

745 was therefore the replacement cost, with a small credit 

in recognition of the fact that the airplane Hed deteriorated 
physically during the time flown since last overhaul. His 
opinion was therefore simply a reaffirmaton of his previously 


stated view that the value of the airplane was the cost of 
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replacing it with a new airplane in the same physical condition. 
But, as this Court noted in its prior opinion (S.J.A. 4), 
"replacement value is not the equivalent of market value." 

In Maryland, as in the Federal courts, evidence based 
upon replacement value ("reproduction cost less depreciation") 
is of little, if any, probative force in determining fair 
market value, even in the absence of evidence of contemporaneous 
sales. C. & P. Telephone Co. v. Public Service Comm., 201 
Md. 170, 183-185, 93 A. 2d 249, 254-255. Such evidence 
“simost invariably tends to inflate valuation," and in the 
absence of a showing that there have been no contemporaneous 
sales of similar property, or some other speical showing, 
reproduction cost evidence is not probative of fair market 
value. United States v. Benning Housing Corp., 276 F. 2d 
248, 250 (C.A. 5). 


4/ Carlstorm v. United States, 275 F. 2d 802, 808 (C.A, 9); 
Buena Vista Homes, Inc. v. United States, 281 F. 2d 476, 


C.A. 10; United States v. Certain Interests in Propert 
in Champaign County, 271 F. 2d 379, certiorari denied, Be 
U.S. 974; United States v. 44 Acres of Land, 234 F. 2d 410 
(C.A, 2), certiorari denied sub. nom.; Odenbach v. United 
States, 352 U.S. 916; United States.v. 49375 Sq. Ft. of Land, 
ge F. Supp. 384, affirmed on opinion below sub nom.; United 


States v. Tishman Realty & Construction Co., 193 F. 2d 180 
(C.A. 2a 1060 (C.A. 2)), certiorari denied, 343 U.S. 928; 
United States v. Boston C.C. & N.Y. Canal Co., 271 Fed. 877, 
B99 (C.A. 1). See also Market St. Ry. v. Railroad Com. of 
California, 324 U.S. 548, 504; Federal Power Com. v. Hope 
Natural Gas Co., 320 ys 591. 
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Since market value is measured by contemporaneous 
sales and asking prices of similar property, and there was 
such evidence in the record, there was no need to resort 
to reproduction cost evidence. Standard O11 Co. v. Southern 
Pacific Co., 268 U.S. 146, 155-156. See Brief for Appellees 
in Nos. 16953-55, p. 79 (Citing and quoting from Standard Oil 
Co.s supra). Accordingly, for the district court to have 
based its award on Mr. Estes' replacement value evidence, would 
have been to disregard the standards which both sides conceded 


were controlling on the prior appeal and to reject the substance 


of this Court's ruling on the prior appeal. The district 


court properly refused to do so. 
B. ‘The Probative Evidence Shows that 
the Market Value of the Airplane was 
Not More than $800,000 - 

As we have shown above (supra, p. 15), and this Court's 
prior opinion indicates, contemporaneous sales of similar 
property measure market value, together with such elements 
as original cost, depreciation, and book value. Measured 
by such probative evidence in the record, the market value 
of the Viscount 745 was not more than $800,000. 

In this case there was undisputed testimony by Capital's 
own witness and officer that Capital had, in an arms' length 
transaction, sold two Viscounts of the 700 series (Viscount 
744!s), which were "similar" to the Viscount 745 in question 
here (F.J.A. 758). Those two airplanes had been purchased 
in June and July, 1955, at a total cost of $1,005,695 
and $1,003,357, respectively, and were sold in January 
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and February, 1958, for $725,000 each (F.J.A. 759-760; 
S.J.A. 52), or approximately 72% of their cost when new. 
To be sure, the Viscount 744's sold in January and 
February, 1958, when approximately 2 1/2 years old were 
mot identical to the Viscount 745 lost in May, 1958, when 
approximately 2 1/3 years old (F.J.A. 759). But Capital's 
witness and officer conceded on the first trial that the 


airplanes were "similar," 


and could not point to any 
differences between the two Viscounts in carrying capacity, 
speed, altitude, fuel consumption or other performance 
characteristics (F.J.A. 760-761), nor did he attempt 

to do so at the second trial. And contemporaneous sales 


need only be of ‘similar” property to establish market 


price. McCormick Damages, § 46 supra, p.15 . 


Any differences between the Viscount 744!s purchased 
in the summer of 1955, and the Viscount 745 purchased 
the following January were presumably reflected in the 
difference in prices between the two models, the 7/4 
having cost approximately $1,005,000, while the 745 cost 
$1,074,000 (F.J.A. 759-760). Accordingly, the contemporancous 
sale of the Viscount 744's at a price which was 72% of their 


cost when purchased, established that the Viscount 745 in 


5/ The only differences noted between the 744's and the 
745's were that the wing ee and interior linings were 
different, and that the 744 was not suitable for an "air 
stair door" (a stairway that folds back into the airplane), 
while the 745 was (F.J.A. 760-761). 
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in question here would not have sold in May, 1958 for 


appreciably more than the same percentage of its cost, or 
$775,000. | This evidence corresponds closely to the 
value of the airplane as shown by Capital's own books and 
records for other than tax purposes, $786,807 (S.J.A. 33,53). 
Evidence of market conditions for used propeller driven 
aircraft in May, 1958, supports the view that used Viscounts 
would bring substantially less on the market than their 
cost when new. In May, 1958, the used airplane market was 
depressed by the pending introduction of new jet and turbo- 
prop aircraft on a large scale. It was a matter of common 
knowledge in the business world at that time that the 
pending introduction of pure jet and newer "turbo-prop" 
airplanes had sharply reduced the market price for virtually 
all propeller driven airplanes, including the older Viscounts. 
The evidence of record confirms this fact. th its 
report to the Internal Revenue Service, made approximately 
a year after the accident, Capital stated that the abnormally 
high market for used aircraft existing from 1954-1957 had 
thereafter broken, and that "presently quoted prices of 


used aircraft, including the Viscount, are extremely low," 


6/ The selling price of the 2 1/2 year old Viscount [44's 

was approximately 28% less than cost when new, indicating 

a rate of depreciation of more than 11% per year. Application 
of the same rate of depreciation to the Viscount 745, which 
was approximately 2 1/3 years old when destroyed, suggests 

a market price of approximately $799,000 at that time. 


7/ As early as March, 1958, brokers were warning of the effect 
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because the “Vickers Viscount 700 Series were the first 
Turbo Prop Aircraft introduced into the American market" 
and the "speed and efficiency of the new turbo-prop and 
jet aircraft have rapidly obsoleted 600 to 800 of the 
piston aireraft and the older turbo-prop planes” (Emphasis 

3.J3.A. 47-49). The report also noted that the 

for its Viscounts of the 700 series both abroad 

this country was very limited, and that the "rapid 
advent of the jet age depresses the price of these aircraft," 
and that "never in the history of air transportation" had 
%the airline industry ever faced so serious a problem of 
ebsolesance and depreciation" (S.J.A. 48-50-51). 

This report was confirmed by admissions from Capital's 

witnesses that by May, 1958, the Lockheed Electra was 


about to be introduced onto the American market and that 


Vickers was no a receiving orders for new Viscounts 


of the 700 series, but had "moved to" the “larger, 
more up-to-date" Viscounts of the 800 series, which flew 
faster and carried 20% more passengers than the 700 series 


(S.3.A. 26 ; F.J.A. 755-756). There was no evidence of 


con't. 
0 the purchase of jet airplanes by the trunk airlines 
and subsequent sale of propeller driven airplanes would 
have on the used airplane market. N.Y. Times of March 16, 
1958, Section 5, p. 11, Co. 4. At that time the market 
had already "slipped" and become a “buyers market." Ibid. 
By realy June, Fortune magazine noted the problem and 
commented that "there are signs already that the secondhand 
market [for propeller driven airplanes] is collapsing." 
International Airlines: The Great Jet Gamble, Fortune, 
June 1955, p. 122. 
8/ One Viscount 745, ordered prior to that date, was delivered 


22. 


record to the contrary, and no evidence that used airplanes 


of any kind were selling in May, 1958, at or near original 
cost. It is, therefore, clear from the record here both 
that used commercial passenger Viscounts of the 700 
series had a market value of less than $ 800,000 each, 
and that the principal reason for this price was that the 
technological improvements had rendered Viscount airplanes 
of that series largely obsolescent, or, in the words of 
Capital Airlines itself, "partially obsolete" (S.J.A. 50). 
The other evidence of record strengthens that conclusion. 
For example, the “Aircraft Market Exchange Report," referred 
to and relied upon in Capital's report to the Internal 
Revenue Service, disclosed that Viscounts of the 700 series 
were offered on the open market almost continuously from 
January 1959 through December 1960, that the asking price 
of Viscounts of that series remainéd remarkably constant 
over that period, ranging from approximately $500,000 to 


rT 


8/cont. 

from Vickers to Capital in June, 1958. It was upon the 
price of this airplane that Mr. Estes based his estimate 

of the cost of replacing the 745 destroyed here (F.J.A. 774). 


9/ In its report to the Internal Revenue Service contended 
that because of the new airplanes the book (salvage) values 
of its Viscount airplanes were "entirely correct" (S.J.A 
51-48). For tax purposes, the book value of the Viscount 
745 was $727,268 as of May, 1958, and for other purposes 
the Book value was $786,807 (F.J.A. 765; S:J.A. 33, 53). 
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$535,000 for Viscount 707's to $800,000 for Viscount 755's 


and not once during 1959 did ee asking price of a 
1 


commercial passenger Viscount of that series exceed $800,000 
(S.J.A. 56-59). Since the asking price for such aircraft 
never exceeded $800,000 the market price could not have 
exceeded that figure. 

Further confirmation is afforded from Capital's own 
reports, which show that Capital sold five Viscount TA5's 
(exactly the same model as the airplane in question here) 
4n November and December, 1960, when they were approximately 
4 1/2 years old, for approximately $446,700 each (S.J.A. 
54-55). This selling price was substantially less than 
the hook value (original cost less depreciation) of the 
Viscount 745's, and less than 40% of the cost (from $1,129,000 
to $1,152,000) when new (Ibid.). Thus, in the 4 1/2 years 
after purchase, the Viscount 745's had depreciated more 
than 60%, or more than 13% a year. Application of a 13% 
annual rate of depreciation to the 2 1/3 year old Viscount 


745 destroyed here wold indicate a market value of less 


LD 


10/ In August 1960, asking price on one Viscount, which 
was remodeled into an executive airplane was $975, 000 
(S.J.A. 59); and in May, 1960, $900,000 was asked for 
a Viscount including "spares" (S.J.A. 58). 


than $756,000 in May, 1958. 


In short, the evidence of contemporaneous sales and 


asking prices for Viscounts of the 700 series for the 
period from January 1958 to December 1960, and the evidence 
of a depressed market for used airplanes of that type, 
show that the market price of the Viscount 745 in May 
1958 was from $750,000 to $799,000 and not more than $800,000. 
The district court's finding that the market value was 
$1,080,000, or more than its cost when new, cannot be sustained 
on the probative evidence of record. 

The record therefore contained uncontradicted evidence 
of the amount paid for similar airplanes in contemporaneous 
transactions which showed that Viscount airplanes of the 
700 series depreciated at a rate of from 11% to 13% per 
year, and that market prices for used airplanes were depressed 
in May, 1958. There was no contrary evidence of 
contemporaneous sales, or of market conditions. Indeed, 
Capital Airlines did not introduce any testimony of those 
with Boe knowledge in the purchase and sale of used 


airplanes. Accordingly, the absence of expert testimony 


ll/ Mr. Estes testified as an officer of Capital Airlines, 
not as an expert (F.J.A. 758; S.J.A. 19). In Maryland, 

as in most other jurisdictions, the opinion of a plaintiff 
as to value is admissible evidence of damages, although 
frequently of "trifling" weight. Bailey v. Ford, 151 Md. 
664, 667-668, 135 Atl. 835, 836-837; 1 Wigmore, Evidence, 

§ 716, pp. 48-49 (Third Ed., 1940). The district court's 
desériptimof his opinion as "expert" (S.J.A. 44) is there- 
fore incorrect. See, 1 Wigmore, Evidence, § 717, pp. 49-51. 


-25- 


for the Government should not have been the basis for 

an inference against the government's position. Certainly, 
on this record, the burden was upon the plaintiff Capital 
Airlines to show that the Viscount 745 was worth more than 
its cost when new, or that the fair market value was more 


than that indicated by contemporaneous sales of similar 


airplanes($775,00to $800,000), and the absence of expert 


testimony should have been the basis for an inference 
against Capital, not against the; Government. 
CONCLUSION 
For the foregoing reasons, the judgment of the district 


court should be reversed. 
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Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 18,448 


UNITED STATES OF AMERICA, 
Appellant, 


Vv. 


CAPITAL AIRLINES, INC., 
Appellee. 


Appeal From the United States District Court ° 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE | 


In Appellant's opening statement on damages at the first trial, 
its counsel stated that the Capital Airlines’ plane was valued at ap- 
proximately $900,000.00 (J.A. 738). Later, another of Appellant's 
counsel stated that it was worth $727,268.00 (J.A. 742).' Appellant 
now contends that the evidence of record will not sustain a finding of 
more than $800,000.00, as the market value of the airplane (Appel- 
lant's Br. p. 14). 


1 References to the Joint Appendix will be preceded by "S.J.A.", while ref- 
erences to the Joint Appendix printed on the first appeal will be preceded by 
"JA. 
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Mr. King, Chief Accountant of Vickers-Armstrong, Ltd., the Com- 
pany that had manufactured the airplane, testified at the first trial that 
it was a type 745 with Rolls-Royce Dart engines which could carry 44 
passengers. Both he and Mr. Estes of Capital stated that it was manu- 
factured for Capital Airlines to their own customer requirements, that 


pefore the introduction of the type 745, Vickers had delivered to Capital 
three aircraft of type 744 which did not have the special requirements 
desired by Capital, no air stairs and no radar and were a different con- 
figuration; that these planes had spars of a limited life; that the earlier 
planes were delivered in 1955; that the air stairs embodied in the 745 
type which were not in the 744 type could not have been installed except 
at a very uneconomical price (J.A. 744-746, 758); that at the time of the 
accident, there were no used Vickers Viscount airplanes of the same 
type and configuration as the destroyed plane for sale on the open mar- 
ket (J.A. 747); that it would cost $1,120,000.00 to replace the plane in- 
volved in this accident with a similar plane of the same specifications 
and configuration, plus import duty and delivery cost (J.A. 748); that 
Capital ordered three additional planes of the 745 series in early 1956 
or 1958 (J.A. 749); that Vickers supplied Capital with a 745 aircraft in 
June of 1958, which cost, with Capital supplying the engines, $1,120,000.00 
(the engines were extra) (J.A. 751); that Vickers was still making the 
700 series in May of 1958, and the 745 series was peculiar to Capital 
(J.A. 751-752); that model 745 was not obsolete; that the last 745 air- 
craft delivered in the United States was around the end of 1958, or the 
beginning of 1959; that Vickers first built and delivered the 800 series 
to this country in the latter part of 1958; and was still delivering the 
800 series at the time of trial (J.A. 751, 752); that in answer to the 
court's question as to what depreciation may have occurred to the plane 
between January 1956 and May 20, 1959, this witness answered that from 
time to time the various parts of the aircraft are checked and brought 
back to what is called "zero". The witness further pointed out that the 
engine is, upon the check being performed, brought back to its original 
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state and that this applies to the rest of the airframe (J.A. 753). If an 
airline purchases a certain series from a certain manufacturer it usual- 
ly has maintenance men and facilities to service only that particular 
series (J.A. 756); that Vickers delivered a 745 series plane to Capital 
in June of 1958 (J.A. 757). 


Mr. Estes of Capital testified at the first trial that Capital took the 
earlier model airplanes (which were similar in some respects to the 745 
series but unlike it in many ways (J.A. 758)), because it was important 
to introduce competitive equipment over its routes quickly and by taking 
the three 744 models, it was possible to introduce service with the Vis- 
count equipment about six months earlier than if it had waited for the 745 
model which it desired; that the cost of the 744, the earlier model plane 
delivered in this country was $1,005,695.00 (J.A. 759); that the 745 model 
involved in the accident was acquired from Vickers on January 18, 1956, 
at a cost of $1,074,020.00 (J.A. 760); that Capital sold two of the earlier 
planes, the 744's (one having been lost in an accident) (J A. 759) back to 
Vickers for $725,000.00 desiring to acquire two 745 new aircraft as re- 
placements (J.A. 760); that to bring the 744 model to the 745 specifica- 
tions, it would have been necessary to replace wing spars and to return 
the plane to the manufacturer for that purpose; that additionally, the air 
stair door, which is a built in device to board and deplane passengers 
could not have been incorporated in the 744 model and there were many 
other things which had to be replaced if the plane was to be as quiet as 
the 745 model; that Capital in the month of May, 1958, had 57 Viscounts 
in its fleet and some older Constellation airplanes purchased at an earli- 
er stage of its business (J.A. 760-761); that the Viscount airplane was 


its principal piece of equipment and it was contemplated that the older 


equipment would be disposed of; that Capital's facilities were geared 
to the maintenance and operation of the Viscount equipment; that all of 
the Viscount equipment was in daily use, except those airplanes tied up 
in maintenance and that the plane destroyed in the accident was badly 
needed for every day use somewhere; that the airplane involved in the 
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accident received scheduled maintenance checks (J.A. 762); that it was 
on a progressive overhaul basis and received major overhauls which in- 
cluded an examination of every item in the plane and replacement where 
necessary; that this type of overhaul would return the plane to a condi- 
tion which would make it as good and perhaps better than it was when it 
came from the factory from the standpoint of mechanical operation (J.A. 
763); that an airplane does not depreciate like an automobile or a truck 
and when it is overhauled, it is just as good as when it was new; that in 
time, you might have obsolescence, but you have no depreciation in the 
normal sense of the word (J.A. 763; S.J.A. 28-29); that for tax purposes, 
the airplane had been depreciated; that it was covered by Certificates of 
Necessity issued by the Defense Department which permitted the airline 
(as a part of the defense structure of the Country) for tax purposes, to 
take depreciation equal to 80 percent of the cost and spread it over a 
five year period (J.A. 764); that this arrangement would permit an air- 
craft bought in 1956, to have been fully depreciated in 1961, and yet the 
aircraft would still be used in First Class service; that depreciation has 
nothing to do with fair market value of an aircraft; that the amount of 
depreciation taken on the destroyed plane was $346,752.00 and depreci- 
ated book value was $727,268.00, based on the Certificate of Necessity; 
that this book value has nothing to do with the value of the airplane and 
that the witness believed the question of supply and demand was the only 
pasis for fixing value; that there was no used airplane available of this 
type or that would provide for Capital Airlines comparable service. A 
new Viscount airplane was only available at the manufacturer, and the 
cost of that airplane to Capital would be $1,256,000.00 (J.A. 765); that 
Capital paid this amount for the cost of a new airplane of the 745 Vis- 
count Model to replace one of its airplanes of the 745 model lost in April 
of 1958; that they purchased this airplane in April of 1958, and received 
it in June of 1958; that there were no used or second hand airplanes simi- 
lar to the one lost in the May 1958 accident available for purchase on the 
open market as of that. time or shortly thereafter (J.A. 766, 770); nor 


were there any that could be rented, and one was needed by Capital 
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(J.A. 771, 773); that the plane lost in the accident of May, 1958, did not 
have the air stair door installations which is a modification that was in- 
corporated in the new airplane and it did not have all weather radar in- 
stallations which would have cost $46,000.00; and that, therefore, the 
cost of the replacement plane in accordance with the specifications of 
the one lost in the accident would have been $1,210,000.00 (J.A. 767); 
that the last new model 745 series plane received by Capital was on 
June 19, 1958, and that this was to replace the 745 series plane lost in 
a Michigan accident; that it took 78 days to acquire this replacement; 
that Capital never replaced the 745 plane lost at Brunswick, Maryland, 
but in November, 1958, rented three larger planes of the 800 series 
from Continental at a cost of $25,400.00 a month per plane (J.A. 771, 
775); that an 812 series Viscount can seat approximately 56 passengers 
(J.A. 775); that the plane involved in the accident had approximately 
1800 hours since the last block overhaul and that this type of overhaul 
was done after 2800 hours of operation (J.A. 776); that the value of the 
destroyed plane was $1,210,000.00 (J.A. 744). 


At the second trial, and pursuant to the privilege afforded to Ap- 
pellee by this court, it again called Mr. Estes to testify. In May, 1958 
he was Assistant Treasurer of Capital Airlines and he had participated 


in the purchase of many Viscounts, in the sale of the two 744 planes, 
and in the sale of other aircraft (S.J.A. 22). He stated that the first 
turbo-prop airplane on the market was the Viscount, and the model was 
the 744 of which Capital Airlines purchased three; that the Viscount 
was on the market about three years before the Lockheed Jet-Prop 
Electra (S.J.A. 18); that the fair market value of the airplane destroyed 
in the accident on May 20, 1958 was $1,158,580.00 (S.J.A. 19); that in 
arriving at this value Appellee checked the time that the engines and 
the airframe had been used since the last overhaul. He explained that 
airplanes are scheduled for block overhauls and the engines are sched- 
uled for overhauls at certain periods or after a certain number of hours 
have been flown. In this case it was determined that the engines on the 
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airplane had used up 54.9% of the total cost, that is, of the total time 
available between overhauls; and that relating this figure to Appellee's 
cost records, it was calculated that the costs for the time used on the 


four engines was $12,957.00. There were also four propellers involved, 


which were overhauled on a time schedule basis in the same manner, 

and the records established that these propellers had equal time of 67.8% 
used up, of the total time available between overhauls. Relating that to 
Appellee's costs for material and labor would give an expense for the 
time these propellers had run of $3,618.00. The airframe was on a 

block overhaul system. It had a total time used of 20,224 hours, 24 min- 
utes from the various blocks, out of a possible 46,080, or in other words, 
Appellee had used up 43.8% of the available time between overhauls. Re- 
lating that to a cost for the major overhaul of $79,556.00, Appellee had 
used up $34,845.00. The total of these three items, therefore, amounted 
to $51,420.00. A replacement airplane bought to replace the plane lost 

in the Saginaw accident was $1,256,000.00. However. this plane had cer- 
tain modifications, not on the plane in question. When the cost of 

these were taken off, it brought the price of that plane to $1,210,000.00 
(J.A. 767, S.J.A. 201). Then, by subtracting the $51,420.00, you arrive 

at the value of this plane, or $1,158,580.00 (S.J.A. 21). During the course 
of his experience and employment with Capital, he had actually partici- 
pated in the purchase of many of the Viscount aircraft. He had partici- 
pated in the sale of the two 744’s and in the sale of other makes of air- 
craft (S.J.A. 22). The age of an aircraft would only have a bearing on 

its market value if there were technological developments in other air- 
craft, against which this particular airplane had to compete. The Elec- 
tra came on the market in limited numbers some time late in 1958 (S.J.A. 
23). It was a later airplane but it ran into some difficulties and it did 
not, therefore, have the full competitive advantage that it would have had 
for about two years (S.J.A. 24). While the airline industry would know 

in May, 1958 that the Electra would be coming in the market late in 1958 
or early 1959, it would take two years after placing an order for an Elec- 
tra (depending on the number of orders ahead of you), before delivery of 
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the plane could be obtained (S.J.A. 26). There was no obsolescence at- 
tached to the Viscount 745 because of the fact that the Electra was com- 
ing on the market and Appellee purchased the Viscount 745 one month 
before the accident to replace the one lost at Saginaw (S.J.A. 27). Ob- 
solescence was not a factor with respect to the market value of the Vis- 
count 745 in May of 1958, because there were no satisfactory replace- 
ments or no effective competition for this piece of equipment at that 
time (S.J.A. 28). The Federal Aviation Agency requires all airlines to 
maintain an airplane in perfect condition. It cannot wear out, and as a 
matter of fact, when you overhaul the airplane the first, second or third 
time, it is even more reliable than when it was built, A buyer would 


have paid within $60,000.00 of the original price or cost of the Viscount 
745 in May of 1958 (at least Appellee did) (S.J.A. 29). Five airplanes 
that had been owned by Capital, and returned to Vickers in a "settlement 
arrangement", were sold by Vickers to Italian Airlines in the last two 


months of 1960 (S.J.A. 32, 54, 55). 


Mr. Ayer testified at the first trial that since 1946, he had been 
engaged in the buying and selling of used aircraft (J.A. 779); that he was 
familiar with a Vickers Viscount airplane in 1956, and up to and includ- 
ing May 20, 1958; that on May 20, 1958 there were no used Vickers Vis- 
count airplanes available for purchase in the U.S. A.; that he was fa- 
miliar with the market for the buying and selling of used airplanes; that 
in May of 1958, a replacement airplane from Vickers new would have 
cost approximately $1,260,000.00 (J.A. 780-781); that during May and 
June of 1958 Capital Airlines had come to him and asked him if he had 
a plane available for their use; that he searched, but was unable to find 
one that would suit their needs and there was nothing else available that 
one could substitute for it (J.A. 782); that in his opinion, as based upon 
the type of equipment which an airline operates for its routes, its main- 
tenance, its spare parts, its pilot training, the type of equipment that it 
is geared to operate on its routes; that if an airline loses one airplane 
from a fleet it certainly wishes to replace it with a similar type and 
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maintain the same type of aircraft and not some other four engine air- 
plane (J.A. 782-783); that if there was no similar aircraft available to 
use for a replacement, it meant that an airline must place an order with 
a manufacturer and hope to get as early a delivery as the situation war- 
rants at the time (J.A. 784). 


Exhibit 1 was a memorandum submitted to the Internal Revenue 
Service in a tax case involving Appellee, introduced over the objection 


of Appellee. 


Exhibit 2 offered by Appellant, concerning nine planes, was an ex- 
cerpt from reports submitted by Appellee to the Civil Aeronautics Board 
(S.J.A. 52-55). The first two planes listed were of the 744 design (S.J.A. 
52) and as has been previously pointed out were different in many re- 
spects from the 745. The exhibit further shows that the Viscount de- 
stroyed in the Saginaw accident brought $1,070,000.00 after its destruc- 
tion in insurance proceeds and the one involved here $1,080,000.00(S.J.A. 
53). The additional 745 Viscounts listed on the exhibit involved a period 
of time from November 29, 1960 to December 17, 1960, approximately 
two years and six months after the accident (S.J.A. 54-55). 


Exhibit 3, the market report, introduced by Appellant, lists the ad- 
justed asking price of a 745-D Viscount (an executive type and different 
plane), in August of 1960, twenty-seven months after the accident at 
$975,000.00 (S.J.A. 59), and this was after the Electra had come out 
(S.J.A. 41). Not one 745 Viscount was listed in the report which covered 
aircraft sales from January, 1959 to August, 1960. 


SUMMARY OF ARGUMENT 


This court, in its previous opinion, United States v. State of Mary- 
land, U.S. App. __, 322 F.2d 1009 (1963) stated that, ''There was 
evidence from which the trial court could have found the fair market 


value of the airplane at the time of its destruction.” Nevertheless, Ap- 
pellee offered additional testimony and reduced the amount of its claim. 
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The only substantial, relevant testimony, introduced at the second 


trial which was that of Mr. Estes, established that the Appellee was en- 
titled to recover $1,158,580.00. This was the value of the plane which 
was destroyed, the amount which could properly be awarded by the trial 
court as the fair market value of the airplane at the time of its destruc- 
tion, because it was the amount required to compensate Appellee for the 
loss sustained by the destruction. : 


As was the case at the first trial, Appellant with its vast resources, 
was unable to come up with even one scintilla of evidence to disprove or 
contradict the testimony of Mr. Estes. The appeal here should actually 
be by Appellee, because under the evidence, it was entitled to recover 
$1,158,580.00 instead of the sum of $1,080,000.00 awarded by the trial 


court. 


The Appellant's proof consisted of only the introduction of a memo- 
randum submitted by Appellee to the Internal Revenue Service on a tax 
matter which did not establish the value of the plane; a report submitted 
by Appellee to the Civil Aeronautics Board which showed the disposition 
of certain Vickers Viscount airplanes, and that an insurance company 
had paid $1,080,000.00 for the value of the destroyed plane: and a market 
report which set forth the sales of used Vickers Viscount airplanes, not 
one of which was for a 745 plane, the type of plane involved in the acci- 
dent. One 745-D plane which was unlike the one involved here, had an 
adjusted asking price, twenty-seven months after the accident, of 
$975,000.00. 


Contrary to Appellant's contention, there was no evidence of con- 
temporaneous sales of similar used airplanes in and around the time of 
the accident and none were available for purchase. 


The court below, sitting as trier of the facts, pointed out that Ap- 
pellant had offered no testimony to contradict Mr. Estes and determined 
on the basis of the evidence offered at both hearings that the fair market 
value of the airplane as of the date of its destruction was $1,080,000.00. 
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ARGUMENT 


The Value of the Airplane as Established by the 
Court Below Was Based upon the Great Weight 
Of the Evidence and Was Actually Less Than 
Should Have Been Awarded 


As was urged upon this Court on the occasion of the previous ap- 


peal by Appellant, we are dealing here with a unique piece of personal 
property which cannot be compared to a motor vehicle or any ordinary 
article of personal property. It could not be replaced with a similar 
used airplane because none was available. If Appellee Capital were to 
replace the destroyed plane by some other used airplane that plane 
would be a misfit because of Capital's concentration on the 745 series 
of the Vickers Viscount fleet. The only type airplane that could be ob- 
tained to replace the destroyed plane was a new one of the same model 
and make as the one destroyed. Only this type of plane could be effec- 
tively fitted in with the operation of the fleet of Viscounts, flown on the 
schedules and established routes, and economically maintained by Capi- 
tal's mechanics along with the rest of the fleet of planes of the same 
type and design. That kind of plane could only be obtained in a new mod- 
el, from the manufacturer. 


The original cost of the airplane had no decisive bearing on the 
value of the airplane because it was shown that by reason of the constant 
and vigilant maintenance program carried out by Capital, the plane had 
not depreciated at the time of the accident. 


The airplane was, however, depreciated on Appellee’s records as 
the result of Certificates of Necessity issued by the Defense Depart- 
ment of the Federal Government which permitted the airline to depreci- 
ate new equipment by a rapid write-off. It was purely a legal arrange- 
ment which allowed the Company for tax purposes to take the deprecia- 
tion equal to eighty percent of the cost and to spread it over a five year 
period. Mr. Estes said that this arrangement would have permitted an 
aircraft bought in May 1956 to have been fully depreciated in 1961, and 
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yet the aircraft would still be used in First Class Service. He further 
pointed out that depreciation for tax purposes has nothing to do with the 
fair market value of an aircraft; that the question of supply and demand 
was the only sound basis to use in fixing the value of a piece of equip- 
ment, and, a used airplane of this type was not available. Mr. Ayer, the 
used airplane dealer, and Mr. King, the representative of Vickers, like- 
wise agreed that no used Viscount airplane was available for purchase. 


Appellant commences its argument by contending that the District 


Court erred in basing its determination as to the fair market value of 
an airplane upon the amount which an insurance company paid to the 
appellee for its loss. Although this may be argued, it seems that actual- 
ly what the Court, sitting as the trier of its facts, did, was to arrive at 
a figure somewhere between the amount claimed by Appellee and the 
value of the plane as claimed by Appellant. This figure was completely 
justified by the evidence, irrespective of the fact that it was the amount 
paid by an insurance company. The Court could have awarded Appellee 
the amount of Mr. Estes' estimate, but Appellant did not give the Court 
any evidence which would permit it with preciseness or accuracy to 
place a value on the plane. 


It is asserted that the proceeds from insurance policies were 
based upon artificial values but Appellant does not set forth what these 
values were. Appellant, seeking to obtain what benefit it could there- 
from, introduced the exhibit which mentioned the insurance proceeds, 
but made no real effort to explain the meaning of the document or at 
least this particular part of it, and what the so-called artificial values 


were. 


Exhibit 1(S.J.A. 50) does not support Appellant's argument on page 
11 of its brief, relative to the insurance proceeds. Appellant has taken 
out of context two clauses purporting to show that insurance values were 
substantially higher than market value. Actually, if this memorandum 
is to be afforded any weight whatsoever, and Appellee suggests that it 
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should not, the following quotation from Exhibit 1 should be considered 
in its entirety (S.J.A. 50): 


"The sales prices shown were actually insurance pro- 
ceeds and not a product of a market negotiation which 
would establish a price structure for used Turbo-Prop Air - 
craft. Insurance values follow the adjusted book values of 
the aircraft and are adjusted downward annually." 


There is no suggestion made here that the insurance company 


paid more than it should and the above quotation clearly indicates that 
insurance values, if anything, were deflated and adjusted downward an- 
nually. As a matter of fact, it is well known that an insurance company 
is not one to pay an insured more than the value of the destroyed article, 
nor is it likely to settle with its insured at a figure higher than actual 
worth, hoping to recover it back from a third party. 


Here Appellee introduced the exhibit which mentioned the insur- 
ance proceeds, but made no effort to satisfactorily explain either the 
meaning of the document or what the so-called artificial values consist- 
ed of. 


The only evidence which was given at either trial concerning the 
actual fair market value of the plane was by Mr. Estes, who had been 
employed by Capital Airlines for many years, and was in 1958, Assist- 
ant Treasurer. He testified that during the course of his employment, 
he had participated in the purchase of many of the Viscount aircraft, 
and in the sale of a number of other types of aircraft. He testified to 
maintenance procedures followed by the airlines, and that an airplane 
does not depreciate like an automobile, and when overhauled is as good 
as new; that in time you might have obsolescence on a plane but that 
there are airplanes purchased in the early 1940's which are still flying 
successfully today (J.A. 763). His testimony and the testimony of Ayer 
and King, the other damage witnesses called by the Appellee, demon- 
strated that there was no used airplane available of the 745 series, and 
that only a new Viscount airplane could provide comparable service 


13 


and utility. Appellees bought such a plane, a 745, which they received 
in June, 1958, and paid for it the sum of $1,256 ,000.00 (J.A. 767). De- 
ducting the price of certain features in that plane, which were not in the 
one destroyed, and which amounted to $46,000.00, would make the cost 
of a comparable plane $1,210,000.00 (J.A. 767). Mr. Estes testified at 
the first trial that the value of the plane destroyed in the accident on 
May 20, 1958 was $1,210,000.00 and he admitted that that was the re- 
placement cost of that airplane (J.A. 774). There was no other satis- 
factory basis for an opinion as to the value of the 745 Viscount because 
there were no used airplanes of that model available, and there were no 
comparable sales unless the sale to Capital of a new model of the same 
plane in April 1958 be accepted as a comparable sale. (It will be shown 
hereinafter that the sales that the government refers to were not com- 
parable). 


It should be borne in mind that Appellee was operating a fleet of 
the Vickers 745 series, which it was equipped to maintain, and it could 
not arbitrarily replace the airplane destroyed with another model which 
could not be operated efficiently with the 57 Viscounts in its fleet (J.A. 
760-761). 


The Viscount airplane was Capital's principal piece of equipment, 


its facilities were geared to the maintenance and operation of this equip- 
ment, its mechanics were trained to maintain the 745 series, and many 
other aspects of the airplane made it a part of an efficiently functioning 
fleet, so that the only satisfactory replacement would have been with the 
same model airplane as destroyed. The trial court covered these points 
in its findings at the first trial of the case (J.A. 853) and likewise found 
that the maintenance of the airplane as had been testified to by Mr. Estes, 
restored it "to a condition equivalent to new" (Fdg. 3, J.A. 853). 


At the second trial, Mr. Estes testified that the fair market value 
of the airplane involved, as of May 20, 1958, was $1,158,580.00. He ar- 
rived at this sum by deducting from the then fair market value of a 745 
series new airplane ($1,210,000.00), that portion of the cost of the last 


14 


overhaul of the plane, which had been used up by the flying time of the 
plane, since overhaul, which included the costs for the time used on the 
four engines of $12,957.00, for the time the propellers had run, $3,618.00, 
and for the air frame, $34,845.00, or a total of $51,420.00. When the cost 
of these items were deducted, the figure of $1,158,850.00 would then be 
the value of the plane. 


On page 19 of the Appellant's brief, it is suggested that market 
value is measured by contemporaneous sales and asking prices of simi- 
lar property, that there was such evidence in the record, and therefore, 
there was no need to resort to reproduction cost evidence. There is ab- 
solutely nothing in this record concerning either a contemporaneous sale 
or an asking price with respect to a used 745 plane of the type involved 
here. 


Appellant again argues without basis that the two Viscounts of the 
744 model should be considered as contemporaneous sales of a similar 
airplane. This argument has been twice made to the lower court, and 
each time has been rejected for proper reasons. While it is true that 
Mr. Estes used the word "similar" in referring to the 744 series, his 
testimony shows that they were really "dissimilar" in many respects. 
The uncontradicted testimony reveals that the 744 series and the 745 
series (which was the plane involved here) were different in many major 
respects. The 745 was Capital's series number as allocated by Vickers. 
Capital accepted the 744 series in 1955, although it did not have the spe- 
cial requirements desired by Capital because it wanted to introduce this 
equipment over its routes more quickly. By taking the earlier models, 
it was possible to introduce service with the Viscount about six months 
earlier than if it had waited for the 745 model which it desired. The 
745 model did have the special requirements specified by Capital Air- 


lines, including air stairs and radar, and it was of a different configura- 
tion than the 744 model. The wing spars used in the 744 model likewise 
were not as durable as those in the 745 model, The 745 model was manu- 


factured basically to Capital's own specifications and for its own purpose 
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and all of Capital's facilities were geared to the maintenance and opera- 
tion of Viscount equipment (J.A. 756). It would have been uneconomical 
to attempt to bring the 744 model to the 745 specification, because it 
would have been necessary to replace wing spars, requiring a return 
(J.A. 758) of the plane to the manufacturer in England, and additionally, 
the air (folding) stair door could not have been incorporated in the 744 
model. There also were other parts which would have had to be re- 
placed to make the plane as quiet as the 745 model. There is no possi- 
ble basis in the testimony for comparing the 744 model with the 745 
model, and the cost price and price of sale back to the manufacturer of 
the 744 is completely irrelevant here. While Capital's contract with 
Vickers provided that it might request the manufacturer to recondition 
the 744 models and bring them up to 745 standards, both Capital and 
Vickers felt it wiser to return the 744 airplanes and to obtain the 745 
model. The record demonstrates that the 745's were still being deliv- 


ered in the United States towards the end of 1958, or the beginning of 


1959 (J.A. 752). 


As has been stated, there is no evidence in the record establish- 
ing the market value of the plane by contemporaneous sales of used 
models of the 745 series to anyone else in and around the time of the 
accident. While Exhibit 2 does show the sale of five 745 planes com- 
mencing 18 months after the accident, Appellant has offered no testi- 
mony to show the circumstances of the Alitalia transactions, referred 
to hereinafter, to show the condition of the used airplane market at that 
time, and this evidence, therefore, has no more basis in establishing 
the value of the airplane in question, on May 20, 1958, than would testi- 
mony concerning the value of a plane one year prior to the accident. 

As Mr. Ayer, the used airplane dealer testified, the airplane market 
fluctuated widely from time to time. Appellant did, however, offer 
testimony showing that a Viscount 745-D, executive type plane, had an 
asking price of $975,000.00 in August of 1960, more than 27 months 
after the accident but this was, likewise, a different plane. 


16 


One of the three earlier 744 planes was destroyed in an accident 
and these other two planes (the sale of which Appellant says indicated 
the value of the 745 which was destroyed) were not actually sold, at what 
can fairly be described as an “arms length transaction". These two 744 
models would have required major modifications, and it was, therefore, 
decided that it was best to return the airplanes to the manufacturer and 
to obtain new airplanes instead. The price which Appellant described 
as paid in an "arms length transaction" (Appellant's Br. p. 2), was not 
a sale on the open market by a willing seller and a willing buyer which 
might furnish some criterion as to fair market value. 


Mr. Estes testified that the Viscounts which Exhibit 2 (S.J.A. 54- 
55) showed were sold to Alitalia had been returned to Vickers in a "set- 
tlement arrangement" and were sold by Vickers to the Italian Air Lines 
(S.J.A. 32). Appellant describes these transactions as evidence of con- 
temporaneous sales despite the fact that the planes were disposed of 
more than two years after the occurrence in question, and cannot fairly 
be described as a "willing" sale for fair market value. 


While Appellant argued in its brief that there was evidence of con- 
temporary sales of used Viscount airplanes, its counsel in the lower 
court admitted (S.J.A. 43) to the Court, ''I think you have got a difficult 
problem, a hypothetical buyer, a hypothetical seller and a hypothetical 
airplane." It is true that market value generally is measured by con- 
temporaneous sales but there was no evidence here of similar contempo- 
raneous sales of used planes. In the absence of any comparable sales 
other than the one in April 1958, when Appellee purchased a new 745 air- 


plane from Vickers, the only fair test for determining fair market value 


was reproduction cost. 


Appellant, to some extent, conceded this in its brief at page 18, 
and when it cited the Restatement, Torts, Sec. 911, Comment (b), in its 
brief at page 10, which reads as follows: 
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Market Value. Where there is an established market, 
the value of property ordinarily is determined by the 
amount paid in actual transaction involving a similar 
subject matter if such transactions have occurred at or 
about the time fixed for determining value. If no such 
transaction has taken place, the value is determined by 
the amounts which have been bid and asked for substan- 
tially identical things." 


Although both Appellant and Appellee relied upon the case of 
Standard Oil Co. v. Southern Pacific Co., 268 U.S. 146, on the occasion 


of the former appeal and Appellant herein again makes reference to it, 
it seems even more important when analyzed in the light of the additional 


testimony now a part of the record. For the Court there said at page 155: 


"And by numerous decisions of this Court, it is firmly es- 
tablished that the cost of reproduction as of the date of 
valuation constitutes evidence properly to be considered 
in the ascertainment of value." 


And further the Court stated: 


"Tt is to be borne in mind that value is the thing to be 

found, and that neither cost of reproduction new, nor that 

less depreciation, is the measure or sole guide. The as- 

certainment of value is not controlled by artificial rules. 

It is not a matter of formulas but there must be a reason- 

able judgment having its basis in a proper consideration 

of all relevant facts." 

Sales of airpianes two years later than date of the event in ques- 
tion, in a market which has been shown te fluctuate considerably over a 
period of months, are not contemporaneous sales that furnish any satis- 


factory evidence as to the value of a plane in May of 1958. 


It is misleading for Appellant to state to this Court that there was, 
"no evidence that used airplanes of any kind were sold in May, 1958, at 
or near original cost” (Appellant's Br. p. 23), when the plain fact is that 
the evidence demonstrated that no used 745 airpianes were available and 
being sold on the market in May, 1958. 


In the first appeal of this case, Appellee cited tc the Court a deci- 


sion by Judge Chestnut, Boston Iron and Metal Co. v. S. S, Winding Gulf 
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85 F. Supp. 806 (2 1949 Maryland federal court case). This case seems 
so appropriate on the question of law involved that Appellee believes the 
identical quotations should be again cited to this Court in support of its 
position. The Court set forth as its guiding rule the following excerpt 
from Standard Oil Co., supra. 


In case of total loss of a vessel, the measure of damages 
is its market value, if it has a market value, at the time 
of destruction. The Baltimore, 8 Wall. 377, 385. Where 
there is no market value, such as is established by con- 
temporaneous sales of like property in the way of ordinary 
business, as in the case of merchandise bought and sold in 
the market, other evidence is resorted to. The value of the 
vessel lost properly may be taken to be the sum which, con- 
sidering all the circumstances, probably could have been 
obtained for her on the date of the collision; that is, the sum 
that in all probability would result from fair negotiations be- 
tween an owner willing to sell and a purchaser desiring to 
buy.” 


Thereafter, in applying this rule to the problem before the Court 
which involved the question of value of an old and obsolete destroyer, 
Judge Chestnut stated as follows: 


‘While the valuation as exactly finally determined must be 
more or less arbitrary, as indeed jury verdicts necessarily 
generally are in land condemnation cases, it seems fairly 
clear to me that the fair value of the destroyer was more 
than the mere cost to the owner up to the time and place of 
the loss. ‘The ascertainment of value is not controlled by 
artificial rules. It is not a matter of formulas, but there 

‘must be a reasonable judgment having its basis in a proper 
consideration of all relevant facts. 


"In applying this rule it seems clear to me that to the owner 
this destroyer at the time of loss had a value substantially 
greater than its cost to the libellant. As a practical test 
I think the evidence fairly leads to the view that consider- 
ing all the relevant facts some person engaged in a similar 
business would fairly have been willing to pay for the de- 
stroyer as an entity at the time and place of loss substan- 
tially more than what it had cost the owner up to that time. 


"The fact that the value of an article is more than its initial 
cost does not amount tc an award of profits and the differ- 
ence cannot be so denominated. This increase resultsfrom 
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the owner's skill and perspicacity and from changes in 

the economic situation and is a known or ascertainable 

fact based on events in the past and is not an estimation 

or guess as to what will or might occur in the future. 

Mere repayment of what the owner has expended willnot 

make him whole (the purchase of any measure of dam- 

ages) when the lost item cannot be replaced for what he 

expended to purchase it.” 

The above excerpts appear particularly applicable when applied 
to the situation confronting Capital as a result of the accident, and more 


particularly when they are applied to the evidence in this case. 


The decisions cited by Appellant except for Standard Oil Co., supra, 
seemingly have no application or relevancy to the question before the 
Court. Appellant again relies on U. S. v. Benning Housing Corp., 276 
F.2d 248 (5 Cir. 1960), but as Appellee pointed out before (Appellee's 
brief, first appeal, p. 80), this case does not fit the situation here. Also, 
the Court there stated, on p. 250: ". . . it is equally well recognized that 
in some cases, and upon a proper showing, the admission of reproduction 


cost evidence is justified, and even mandatory.” 


Appellant has again used the argument that technological improve- 
ments had rendered the Viscount airplane largely obsolescent or partial- 
ly obsolete in May, 1958. It argues without evidence to support its con- 
tention that the used airplane market was depressed in May 1958 by the 


pending introduction of new jet and turbo-prop aircraft on a large scale” 


z Appellant cites as authority as it did in its first appeal, articles from the 
New York Times and Fortune magazine which appeared in 1958. It is interest- 
ing to note that the Washington Post of May 4, 1962 (four years after the occur- 
rence in question), discussed the 745 series Viscount planes and said: United 
which had merged with Capital about a year before planned to get rid of the Vis- 
counts. It, however, according to the article, discovered that the Viscount was 
less expensive to operate than any other propeller-driven plane in its fleet, that 
it spent less time out of service for maintenance than any other plane United 
was flying, including the new jets, and that it had a remarkable on-time arrival 
performance in bad weather. United, according to the article, ‘had, therefore, 
determined to keep the Viscount in service and had indicated it would probably 
be the last of its prop-driven planes to be retired. 
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Appellant argues the effect of the memorandum submitted by Capi- 
tal to the Internal Revenue Service, and points out that Appellee stated 
that the abnormally high market for used aircraft from 1954 to 1957 had 
broken and that "presently quoted prices of used aircraft including the 
Viscount, are extremely low . . ." It should be borne in mind that this 
memorandum had to be after the year 1959 because of the reference to 
that year on page 47 (S.J.A. 47). Next the memorandum so far as it per- 
tains to the used aircraft market existing from 1954 to 1947 referred to 
the piston engine aircraft and not the turbo-prop. The fact remains that 
Appellee has shown there were no used aircraft of the 745 series avail- 
able at the time of the accident, and Appellant has not been able to offer 
any evidence to the contrary. 


There is no basis in the record for Appellant's argument that by 
May, 1958, the Lockheed Electra was about to be introduced into the 
American market, and that Vickers was no longer receiving orders for 
new Viscounts of the 700 series. Vickers was still making the 700 se- 
ries and delivered the last 745 in the United States at the beginning of 
1959 (J.A. 752). As Appellant concedes, Capital received a new Viscount 
in June of 1958. Mr. Estes pointed out the Electra did not come on the 
market until some time late in 1958 (S.J.A. 23) and that while it was a 
later airplane it ran into difficulties and it did not, therefore, have the 
full competitive advantage that it would have otherwise had for about 
two years (S.J.A. 23 -24)3 Furthermore, Estes stated that if an Electra 
was ordered in May, 1958, it would have taken about two years to get de- 
livery on one (S,J.A. 26). Obsolescence was not a factor with respect 
to the market value of the 745 in May, 1958 because there were no satis- 
factory replacements, and no effective competition for the 745 at that 
time (S.J.A. 28). Competition was not really felt until 1960. A buyer 
would have paid within $60,000.00 of the original price of Appellee's 
Viscount 745 in May, 1958 and Appellee did so (S.J.A. 29). 


3 FAA Aviation News, April, 1963, p. 6 refers to "The Electra Story", by 
Robert J. Serling and describes the fatal flaws detected in the Electra plane. 
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Appellant refers to other sales shown in the Aircraft Exchange 
Market Report. This reference to other Viscount sales of a different 
type of plane is wholly inappropriate in view of the admission by the 
government to the trial court that none of these planes were of the same 
type as the one involved here (S.J.A. 40). This report, in addition, lists 
the first sale as occurring in January, 1959, eight months after the acci- 
dent. The reference in Appellant's brief (p. 6) to the asking price of an 
airplane in May of 1960 refers to a different type of Viscount from the 
one involved and to a sale two years after the occurrence complained of. 
Not one airplane listed in the report was of the model destroyed here, 
or of the type Appellee would have needed as a part of its fleet. 


As Appellee pointed out at the last trial, the testimony of Mr. 


Estes of Capital Airlines stands uncontradicted. Appellant concedes, 

in its brief at p. 25, that his opinion as to value is admissible. Bailey 
v. Ford, 151 Md. 664, 135 A. 835. Appellant argues that Mr. Estes 
testified as an officer of Appellee and not as an expert. Let Appellant 
call him what it desires, his testimony stands without satisfactory chal- 
lenge, and the record establishes that he was well qualified to give his 
opinion. It is well settled that the owner of property, whether generally 
familiar with such value or not, is competent to estimate its worth, the 
extent of his knowledge going to the weight rather than the admissibility 
of the testimony. Shook v. Beals, 96 Cal. App. 2d 963, 217 P.2d 56 (an 
airplane case). When no testimony is introduced which can be regarded 
as fairly overcoming that opinion, it furnishes a sufficient and satisfac- 
tory basis for a finding of a fair market value. The weight, therefore, 
that should be given to Mr. Estes" testimony was up to the trial court 


sitting without a jury andit saw and heard the witnesses. 


It is the position of the Appellant that Appellee is not entitled to 
recover more than $800,000.00. At the first trial, one of its counsel 
stated that the airplane was valued at approximately $900,000.00 (J.A. 
738). Later and likewise at the first trial, another of Appellant's counsel 
stated that it was worth $727,268.00 (J.A. 742). Appellant has offered no 
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real evidence to support itsposition and consequently the amount award- 
ed by the trial judge, which was based upon the evidence, should be ap- 
proved by this Court. The judgment was less than the amount sought by 


Appellee but it was a sum which the trial judge could award on the basis 


of the evidence. 


CONCLUSION 


For the foregoing reasons the judgment of the District Court should 
be affirmed. 
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